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PREFACE
SUMMARY AND ORGANIZATION OF THIS BRIEF
I.
The Parties

This is an eminent domain case, involving three critical parties or entities: 
1.
the condemning agency, THE REDEVELOP-MENT AGENCY OF THE CITY OF SAN DIEGO (“the Agency”); 

2.
the Agency’s essential alter ego – figura-tively speaking, the “real party in interest” here – the private developer (“GRH”), which contracted with the Agency to pay all of the expenses, including acquisition costs and litigation expenses, associated with the Agency’s taking of private property for its personal profit (that is, the Agency is not at risk and will not have to pay anything involved with this case); and

3.
AHMAD MESDAQ (“Mr. Mesdaq”), the private businessman whose prime Gaslamp business – the hugely successful Gran Havana Cigar and Coffee Lounge (“the Gran Havana”) – has already been bulldozed to permit GRH to build a private hotel.  (Note: despite demanding and taking possession of Mr. Mesdaq’s property over 16 months ago, the developer has not yet commenced construction on the property.)
II.
The Underlying Dispute
Mr. Mesdaq aggressively resisted the Agency’s “right to take” his property, almost prevailing on that issue – against what the trial court characterized as “paper-thin evidence” – in the first phase of a protracted, three-phase trial (before the Honorable John S. Meyer).  
In the second phase of the trial, Judge Meyer ruled that Mr. Mesdaq was entitled to recover costs incurred as a result of the Agency’s unreasonable conduct.  In the third phase – the “valuation” phase – a jury awarded Mr. Mesdaq damages totaling almost $7.8 million (for the value of his property, his lost business goodwill, his furniture and fixtures, and his damages resulting from the Agency’s unreasonable conduct).  Thereafter, the trial court ruled that the Agency’s last and final offer prior to trial had not been reasonable, and therefore awarded Mr. Mesdaq his litigation expenses in a stipulated amount of over $1.2 million.  
Judgment was entered in favor of Mr. Mesdaq, and the Agency has been ordered – though, in truth, it is actually GRH, the private developer that bears the full consequence – to deposit sufficient funds to cover the judgment and the fees, costs and interest awarded.
III.
The Agency’s Appeal
The Agency appealed, and asserts four basic issues, dealing with: (1) the trial court’s ruling that the date of valuation for Mr. Mesdaq’s property was the date of trial, rather than the earlier “date of initial deposit”; (2) the trial court’s admission of evidence relevant to Mr. Mesdaq’s “good-will” claim; (3) the trial court’s finding of unreasonable conduct; and (4) the trial court’s award of litigation expenses.
IV.
Mr. Mesdaq’s Cross-Appeal
Mr. Mesdaq’s cross-appeal challenges the trial court’s threshold, “phase one ruling” that the Agency even had the right to take Mr. Mesdaq’s property.  This challenge is based on three independent argu-ments, any one of which, if accepted, will result in a return to Mr. Mesdaq of his property, and an award for damages caused by the wrongful taking.
V.
Organization of this Brief
Mr. Mesdaq’s principal issue on his cross-appeal – challenging the Agency’s basic “right to take” – would, if successful, entirely obviate the issues raised by the Agency.  Accordingly, Mr. Mesdaq presents that issue, first, in Part I of this combined Respondent’s/Cross-Appellant’s Opening Brief.  
If the Court does not reverse the judgment on that basis, it will have to address the issues raised by the Agency’s Opening Brief.  Those all arose in phase two and phase three of the trial.  Accordingly, Mr. Mesdaq responds to – and rejects – those four issues in Part II of this combined brief.  

Finally, in a very short overall conclusion – Part III – Mr. Mesdaq makes a very specific prayer: first for a reversal on the right to take issue, with directions to return Mr. Mesdaq’s property and provide him an evidentiary hearing to determine his monetary damages resulting from the “wrongful taking”; then, if that argument is not successful, for a complete affirmance of the judgment as entered.  

* * * * * 

PART I

CROSS-APPELLANT’S OPENING BRIEF

RE: THE AGENCY’S “RIGHT TO TAKE”

I.

SUMMARY OF PART I
In the first phase of this case, the trial court ruled that the Resolution of Necessity – the critical document by which the Agency exercised its authority to “take” Mr. Mesdaq’s property to give it to GRH to build a privately-owned hotel – was not the result of a gross abuse of discretion.
Mr. Mesdaq’s cross-appeal from that ruling presents three separate issues, dealing with: (1) the trial court’s legal error in applying the wrong standard of review to the Agency’s decision (that is, an “any evidence” standard, rather than the proper “substantial evidence” standard); (2) its error in refusing to consider the entire administrative proceedings, instead of just the cherry-picked “record” designated and prepared by the Agency to support its foregone conclusion; and (3) its error in ruling that there was sufficient evidence, under any standard of review, to support the Agency’s three critical findings in the Resolution of Necessity.  
II.
FACTUAL BACKGROUND

Although the legal issues previewed above might be considered apart from the general factual background that gave rise to this case, Mr. Mesdaq first presents here the simple “human story” that brought his family from war-torn Afghanistan to the United States, and ultimately brought Mr. Mesdaq to San Diego, and to the restaurant business in the Gaslamp District.  The story was compelling to the trial court; it was compelling to the jury; and it remains compelling now as backdrop for all of the issues both presented and responded to in this brief.  

A.
The Mesdaq Family Flees Afghanistan and Seeks Political 
Asylum in the United States                                                  
Prior to this proceeding, Mr. Mesdaq’s personal history was a pure and inspirational “Horatio Alger,” rags-to-riches story.  
In short, Mr. Mesdaq was born in Kabul, Afghanistan, where he was raised until age nine.  (See 13 RT 1568:9-14.)
  His father was a Brigadier General in the Afghani Air Force, and his mother was a University Professor.  (13 RT 1569:9-19.)  In 1982, his country was 

invaded by the Soviet Union; and his entire family was forced to flee by donkeys through the mountains to Pakistan, where they lived in a refugee camp while Mr. Mesdaq’s father continued to fight the Soviet invasion.  (13 RT 1569:20-1571:6; 21 RT 2766:11-25; 21 RT 2764:24-28.)
The family applied for and received political asylum in the United States, arriving in Houston in 1983.  (13 RT 1571:17-27; 24 RT 2678:9-13.)  In the summer of 1983, the Mesdaqs moved to San Diego, where Mr. Mesdaq became an American citizen, and attended and graduated from Lemon Grove High School.  (21 RT 2665:8-11; 13 RT 1572:15-16; 13 RT 1574:14-16.)  During that time, Mr. Mesdaq also worked two jobs, one preparing food in a hospital, the other cleaning machinery at night at the El Cajon Meat Company.  (21 RT 2770:18-22.)
B. Mr. Mesdaq Pursues His Education, and Pursues His
Restaurant Dream in the Gaslamp Area                       
After high school, Mr. Mesdaq attended Grossmont College for two years, while working at Harbor House Restaurant, and then working the graveyard shift at an AM/PM convenience store.  (13 RT 1574:17-1575:8.)  He transferred to San Diego State University in 1988, and walked for graduation in 1992 (though he required one lower division course that he never finished after he became pre-occupied running his own businesses).  (13 RT 1575:9-26.)
Mr. Mesdaq was attracted to the Gaslamp Quarter long before it became desirable.  (21 RT 2774:12-16.)  He leased property and opened his own coffee shop called the Avignon.  (13 RT 1576:22-1577:2; 13 RT 1579:24-28.)  Mr. Mesdaq managed that business for several years, while also working at another restaurant he owned called the Octopus Garden, and opening yet another Japanese sushi restaurant of his own.  (13 RT 1578:10-19.)  
After about ten years of hard work and diligent saving, all the while supporting his entire family (now including his elderly parents, two siblings, a wife and a baby daughter), Mr. Mesdaq realized his dream by selling the Avignon and the Octopus Garden, using the proceeds to buy the property at 502 J Street, and putting all of his energy into renovating the existing warehouse to retain the Gaslamp flavor.  In 2003, Mr. Mesdaq opened his stunning new business: the Gran Havana.  (13 RT 1576; 13 RT 1579; 21 RT 2774:17-22; 13 RT 1600:15-18.) 
C. Mr. Mesdaq Realizes His Dream and Opens the Gran
Havana to Immediate and Huge Success                      
When it first opened, the Gran Havana sold pastries, pre-packaged food items, beverages, ice cream, specialty coffees, and cigars; but it was already extensively re-modeled with a full restaurant kitchen (including stoves, convection ovens, refrigerators, freezers, a serving area, etc.).  (13 

RT 1601:18-23; 21 RT 2783:23-2784:3.)  It was an instant success.  The business had a prime corner location at the exact crossroads between the Convention Center and the new ballpark, seating for 160 people (total occupancy for 295 people), and the food service quickly expanded to include breakfast items, sandwiches, and salads.  (22 RT 3075.)  
Mr. Mesdaq diligently cultivated business from the Convention Center and from surrounding hotels.  He hosted many private parties for trade organizations and businesses; and his in-house, cigar-rolling business became a public attraction, with steady traffic and patronage from many prominent celebrities, including Governor Arnold Schwarz-enegger.  (See generally, 21 RT 2842-2846; 21 RT 2824:5-17.)  
By the time Mr. Mesdaq’s business was taken from him, it was not just profitable, it was thriving, with sales increasing steadily, every single month.  (13 RT 1543.)  To illustrate, he had a growth rate of over 40% from 2003 (the year he opened) until 2004.  (22 RT 3081.)  Then, in 2004, Mr. Mesdaq paid himself a salary of almost $70,000, and still turned an ultimate profit of over $333,000.  (22 RT 3080.)  Expert testimony in the “valuation” phase of the trial confirmed that, if his business had not been taken, in 2005, his profits would have exceeded $1.1 million.  (22 RT 3082.)  Clearly, Mr. Mesdaq had paid his dues, and he and his family were finally poised to reap their substantial reward. 
III.

PROCEDURAL HISTORY
A.
The Agency’s “Resolution of Necessity”; and Its Complaint
in Eminent Domain                                                                 

On April 27, 2004, the Agency adopted Resolution Number R03766 (the “Resolution”).  (1 CT 4; 12-25.)  That Resolution first noted the existence of the “Renaissance Hotel Project” (the Agency’s sweetheart deal with GRH, the developer); then, parroting the language of California Code of Civil Procedure section 1240.030, it summarily recited three specific findings: (1) that “the public interest and necessity require the proposed project”; (2) that “the proposed project is planned or located in the manner that will be most compatible with the greatest public good and the least private injury”; and (3) that “the property described [the Mesdaq property] is necessary for the proposed project.”  (Id. at pp. 13-16)  


Two days later, on April 29, 2004, the Agency filed its Complaint in Eminent Domain against Mesdaq (and against two additional lien holders with an interest in Mesdaq’s property).  (1 CT 1-25.)  Just like the Resolution of Necessity, the Agency’s Complaint recited the existence of the Renaissance Hotel project (to “be constructed on a 40,000 square feet site, of which 5,000 square feet is the [Mesdaq property]”).  Also like the Resolution of Necessity, the Agency’s Complaint recited, again summarily, that: “[T]he public interest and necessity require the Project; the Project is planned and located in the manner that will be most compatible with the greatest public good and the least private injury; and the Subject Property is necessary for the Project.”  (1 CT 3-43.)  
B. Mesdaq Objects Immediately and Consistently to the Agency’s
Right to Take His Property                                                          

On May 28, 2004, Mr. Mesdaq filed his Answer to the Agency’s Complaint.  (2 CT 187-193.)  In that Answer, Mr. Mesdaq objected to the Agency’s right to take his property, asserting, among other arguments, that “the property sought to be condemned is not necessary for the proposed project.”  (2 CT 188.)  Mr. Mesdaq also asserted that: 

“The resolution of necessity was unsupported by fact or law because the [Agency] did not make and could not make the required findings, nor did it have before it evidence required by law and, as applied to Mesdaq and his property interests, provides no force or effect as a ‘public use’ to justify the use of eminent domain proceedings against Mesdaq’s property.”  (2 CT 188-189.)  

Several weeks later, on or about June 16, 2004, the Agency filed an “Ex Parte Application for Court to Specially Set Right to Take Trial” (as provided for by statute), with supporting points and authorities and declarations.  (2 CT 194-203.)  After considering Mr. Mesdaq’s objections (because Mr. Mesdaq had to take certain discovery, and his attorneys needed to prepare), the matter was ultimately set for trial on November 19, 2004.  (2 CT 358.)
C.
The Phase One Trial Court Proceedings

Prior to the first phase of the trial, both parties filed an extensive series of pleadings, and lodged the formal administrative record, with the trial court.  (See NOL Exh. A.)
  

Among those pleadings – and most importantly for present purposes – Mr. Mesdaq filed Notices of Lodgment attaching additional evidence, evidence that, Mr. Mesdaq explained, was wrongfully excluded by the Agency from the formal administrative record, but that, nonethe-less, was entitled to review by the trial court as part of the larger admini-strative proceedings.  (See 6 CT 1219-1296; 1297-1305.)  
The first phase of the trial took place on January 3 and 4, 2005.  (See RT, vols. 8 & 9.)  In fact, the proceeding was primarily a colloquy between counsel and the trial court concerning three areas of law (which, not coincidentally, frame the three specific issues Mr. Mesdaq presents here).  Specifically, the parties discussed: (1) what basic standard of review – an “any evidence” standard, or a “substantial evidence” standard – the trial court was obliged to use in reviewing the Resolution of Necessity; (2) whether the trial court was obliged to consider as part of its review the additional evidence of the administrative proceedings provided by Mr. Mesdaq that had been excluded by the Agency from the formal administrative record; and (3) the ultimate “weight” to be given, under any standard of review, to the scant (“paper-thin”) evidence the Agency relied upon to support its Resolution of Necessity.


In the end, after much discussion, the trial court filed an “Interlocutory Judgment Denying Right to Take Challenge.”  (6 CT 1344-1345.)  In that document, the trial court recited that it had reviewed the briefs, the record, and the offer of proof to augment the record filed by Mesdaq; had heard argument; and ordered, in full, as follows:

“1.
[Mesdaq] has requested judicial review of the resolution of necessity adopted April 27, 2004, and challenged the Agency’s findings of public use and public necessity.  (Code Civ. Proc. § 1245.255(b).)

2.
[Mesdaq]’s Offer of Proof to augment the record lodged with the Court is denied.

3.
The Court has reviewed the Agency’s decision to adopt the resolution of necessity of April 27, 2004 for gross abuse of discretion.  The resolution is affirmed.

4.
The Court has considered whether the resolution of necessity establishes the requirements of public use and, based upon the consideration, has found that the taking is for public use.

5.
The Court has considered whether the Plaintiff should be estopped from the taking and has, based upon the consideration, deter-mined that estoppel should not be applied here.

6.
[Mesdaq] is not entitled to any award of litigation expenses related to this right to take challenge.  (Code Civ. Proc. § 1268.610(b).)”  (6 CT 1345.)

Mr. Mesdaq filed a Petition for Writ of Mandate from that ruling, but, after soliciting preliminary opposition, that Petition was summarily denied, as was Mr. Mesdaq’s subsequent Petition for Review to the California Supreme Court.
 
IV.

DISCUSSION

A.
The Trial Court Applied the Wrong Standard of Review to

Its Consideration of the Agency’s Resolution of Necessity.  


1.
The Law Is Nominally Settled, But Still Ambiguous


The law with respect to the standard of review that applies to a property owner’s challenge to a public agency’s taking of property is settled – at least nominally – by a comprehensive group of statutes and a consistent string of cases that all recite the same basic formulations.  This particular case, however, underscores a central point of ambiguity in the law that no case adequately considers, and that should, finally, be resolved.


Specifically, Code of Civil Procedure section 1245.250 provides that a Resolution of Necessity adopted by the governing body “conclu-sively establishes” the three central findings of public interest and necessity set forth in section 1240.030.  However, in 1975, the Legis-lature adopted a comprehensive revision of the California eminent domain statutes to meet the questionable constitutionality of the conclusive presumption.  (See Fuentes v. Shevin (1972) 407 U.S. 67; Blair v. Pitchess (1971) 5 Cal.3d 258; Redevelopment Agency v. Norm’s Slauson (1985) 173 Cal.App.3d 1121, 1128 [“Norm’s Slauson”].)  One such 

revision was section 1245.255, which provides that a person having an interest in the property designated for taking may obtain judicial review of the validity of the resolution, and that: “A resolution of necessity does not have the effect prescribed in Section 1245.250 to the extent that its adoption or contents were influenced or affected by gross abuse of discretion by the governing body.”  (Emphasis added.)  


The question that remained was how, exactly, and according to what precise standard of review, one who challenged a taking could prove there had been a “gross abuse of discretion.”  One of the early lead cases to address this issue was Norm’s Slauson, supra, 173 Cal.App.3d 1121, where the trial court ruled that the agency had no right to take the property it desired.  In the process, the trial court reflected – just like the trial court reflected here – on the “singularly unpersuasive testimony” of the public agency’s executive director contained in the predictable answer to the single question of how the project in question would be affected by elimination of the property under contention (“It would be a less desirable project.”).  (See id., at p. 1129.)  

On review, the court of appeal agreed with the trial court that this reflected “the absence of any substantial evidence from the Agency that the taking of the four lots in question was necessary to the public purpose or was compatible with the least private harm and the greatest public 

good.”  (Id.)  Further, the court of appeal concluded: “The governmental agency in such a situation cannot act arbitrarily and then seek the benefit of having its decision afforded the deference to which it might otherwise be entitled.”  (Id.)  With specific reference to the standard of proof necessary to defeat the otherwise “conclusive presumption” to which the agency is entitled to on its resolution of necessity, the court of appeal observed as follows:

“As we see it, once a defendant property owner establishes by substantial evidence that the resolution of necessity was invalidly adopted and because a gross abuse of discretion is not entitled to its ordinary conclusive effect, the burden of proving the elements for a particular taking must rest on the governmental agency.  In such a case, the trial court must then determine whether the agency has made its case by a pre-ponderance of the evidence.  Appellate review of the trial court’s decision is limited by the substantial evidence test.”  (Id., at p. 1128, citations omitted.)

Courts have continued to wrestle with what exact standard of review applies in eminent domain cases.  For instance, in Anaheim Rede-velopment Agency v. Dusek (1987) 193 Cal.App.3d 249, the court of appeal confronted the issue directly, including the effects of the 1978 revisions to the controlling statute.  Observing first that the amendments “inadvertently or improvidently muddled” the central issue concerning the proper standard of review, the court of appeal considered the distinction between the standard of review applicable to “ordinary mandamus” (Code Civ. Proc. § 1085), and that applicable to “admini-strative mandamus.”  (Code Civ. Proc. § 1094.5.)  The court in Dusek ultimately concluded that there was “no doubt” that the Legislature intended challenges in the eminent domain context to be governed “by the “arbitrary and capricious” standard or the “gross abuse of discretion” standard of ordinary mandamus under section 1085.  (Id., at pp. 258-259.)  Nowhere, however, does the case explain how, exactly, one must prove such “gross abuse of discretion” (that is, must the agency’s discretion be upheld if it is supported by literally any evidence – as the trial court here concluded – or must the evidence also be considered to be “substantial?”). 


In Santa Cruz County Redevelopment Agency v. Izant (1995) 37 Cal.App.4th 141, the court of appeal quoted the language in Code of Civil Procedure section 1245.255, subd. (b), about “gross abuse of discretion,” and then cited to the Dusek case in an effort to explain that: “A gross abuse of discretion may be shown by a lack of substantial evidence supporting the resolution of necessity.”  (Id., at p. 149; emphasis added.)  However, without ever seeming to notice the ambiguity it was creating, the court of appeal continued by citing again to Dusek for the language about “arbitrary, capricious, or entirely lacking in evidentiary support       . . . .”  (Id., at p. 150; emphasis added.) 

Another court of appeal confirmed that the validity of a resolution of necessity is tested by the standards of ordinary mandamus in Redevelopment Agency v. Rados Bros. (2001) 95 Cal.App.4th 309, 316.  However, the court of appeal’s decision in that case continues the confusion fostered by Izant when it cites to Dusek for the formulation of “capricious” as “entirely lacking in evidentiary support,” but in the very same paragraph cites to another case, Burbank-Glendale-Pasadena Airport Authority v. Hensler (1991) 233 Cal.App.3d 577, for the formula-tion that: “A gross abuse of discretion may be shown by a lack of substantial evidence supporting the resolution of necessity.”  (Id., at p. 316; emphasis added.)


In sum, the law in the eminent domain area is well-settled, at least to the extent that the cases all recite the same essential language.  But the cases do not seem to recognize – much less discuss and explain – the inherent conflict in the formulation between “entirely lacking in evidentiary support” and “lack of substantial evidence.”  And, as the following section makes clear, the absence of such thoughtful discussion can be the source of great confusion in the trial courts generally (as it definitely was in this case), and the cause of serious and irreparable harm to honest property owners (like Mr. Mesdaq) who are simply trying to retain their property or their business against an unwarranted government taking.  


2.
The Confusion In the Trial Court On This Case


At the outset of the first phase of trial, the trial court made a number of comments that seemed to reflect an understanding that the evidence offered in support of the Resolution of Necessity had to be “substantial evidence.”  (See 8 RT 702:6-9 [“The law is pretty clear that the Court reviews the administrative proceedings to determine whether or not the Resolution of Necessity is supported by substantial evidence.”].  See also 8 RT 721:7-9 [“The Court’s determination is whether or not the Agency, when it adopted the Resolution of Necessity, relied on substantial evidence.”]; 8 RT 728:3-7 [“Well, as a starting point, I think that the Agency should point to the Administrative Record and present argument that that record contains substantial evidence in support of the Resolution of Necessity.”]  For similar comments, see also 8 RT 729:23-26; 739:15-16; 815:10-14.)  

Counsel for the Agency also seemed, at least at the outset, to agree.  (See 8 RT 705:10-12, where the Agency’s counsel admitted: “[A]nd the Court makes a decision was there substantial evidence to support what [the Agency] did.”  See also 8 RT 748:25-28, where the Agency’s counsel again conceded that: “[B]ut, when the Court looks at it in terms of was there a gross abuse of discretion, was there substantial evidence to support what they [the Agency] did . . . ?”)


Later, however, after it really began to focus on the paucity of the evidence presented to support the taking of Mr. Mesdaq’s property, the trial court seemed to lose sight of the need for “substantial evidence,” and shifted its consideration to an entirely different question: whether or not the record contained “some evidence.”  (See 8 RT 775:17-19.)  For instance, the trial court observed that: “It’s a difficult case.  I think the law is difficult, I think the whole area is difficult.”  (8 RT 836:20-21.)  Still, however, the trial court obviously felt constrained by its own conclusion that any evidence was sufficient to support the Agency’s conclusion.  (See 8 RT 836:9-16, where the trial court reflected as follows: “As persuasive and compelling as [Mr. Mesdaq’s] arguments perhaps are, I think I’ve got to follow the law and determine whether the record of administrative proceedings has evidentiary support, and focusing on that, even though it can be argued that there’s insufficient evidence, I think it passes muster of a gross abuse of discretion standard.  And I don’t know that the Court’s determination should go further than that.”)   


Confirming its conclusion that its review was limited to a consider-ation of whether there was any evidence to support the Agency’s decision – as opposed to the subtle-but-different review for “substantial evidence” – the trial court put it this way: “You can pick apart a lot of things, you can make perhaps a compelling argument that Mr. Mesdaq has been given 

a raw deal.  But, I don’t think that the Court can say on the review before it that the Resolution of Necessity doesn’t have some evidentiary support.”  (8 RT 836:27-387:4; emphasis added.  See also 8 RT 864:22-25, where the trial court confirmed its belief that the standard was whether the Agency’s decision was “entirely lacking in any evidentiary support.”  See also 8 RT 857:6-8, where the trial court explained its definition of “gross abuse of discretion” to mean “there’s no evidence to support it.”  See also 9 RT 985:21-24 where, revisiting the issue the next day, the trial court again confirmed that the decision it made was “different than substantial evidence . . . .”)


Mr. Mesdaq’s counsel argued vigorously and consistently that: “The fact that they have, quote, some evidence doesn’t cut it.  Or weak evidence doesn’t cut it.  It’s got to be sufficient evidence.”  (8 RT 845:28-846:2.)  The trial court, however, was ultimately perplexed by the ambiguity in the case law, and felt constrained to afford the Agency far greater deference than it was entitled to.  (See 8 RT 722:13-16 [“The problem is, and I think the Court alluded to it before, is that the argument can be made that the Court’s just a rubber stamp.  But that’s apparently what the law is.”]  See also 8 RT 834:17-18 [“Frankly, the law in this area is not crystal clear, I’ll agree.  I’ll agree with that.”].)  

In sum, this issue begs for guidance from this Court, especially in light of the astoundingly insubstantial evidence – discussed in detail in the next section – that the Agency relied on, and that the trial court felt compelled to rule favorably upon.  

B.
Applying Even the Most Deferential Standard, the Evidence Provided by the Agency Does Not Support Its Critical Findings.


After preliminary discussion concerning the standard of review issue discussed above, the trial court asked the Agency to point to the specific portions of the record that it relied upon to support its three critical findings related to public use and necessity.  After extended colloquy with counsel, the trial court aptly summarized that, from the hundreds of pages included in the administrative record, all the Agency could point to was “a couple of letters that make conclusions that appear to be unsupported by anything in the – anything.”  (See 8 RT 752:8-11; 8 RT 755:15-18.)  

Specifically, the trial court observed, and the Agency acknow-ledged, that “all it had was the letter from Joseph Wong, [dated] January 8, 2004, and the letter from Keyser Marston Associates, on April 14, 2004 . . . .” However, even a cursory review of those letters confirms the trial court’s various observations: that the letters were just “conclusions by a planner” (8 RT 729:27-730:2); that they were “not really evidence” (8 RT

730:17); that they were “just a conclusion, somebody’s opinion” (8 RT 757:5-6); and that, in any event, the letters were really just “fluff and sizzle.”  (8 RT 743:14.)


Indeed, the letter from Joseph Wong reported on an architectural study supposedly undertaken for GRH, and ostensibly provided an analysis of the limitations of building an alternative hotel project on the target site (35,000 square feet) without the additional 5,000 feet of Mr. Mesdaq’s property.  (See NOL, Exh. A, vol. 3, AR 00145.)  The report talks about having to move certain facilities (like the laundry room and the electrical systems) to the subterranean level, about some additional “shoring costs” to secure Mr. Mesdaq’s property if it could not be included in the project, about pulling the lobby away from the street to increase retail space, about reducing the amount of retail/restaurant space, about reducing the conference facilities, and about the additional design fees that would have to be incurred if Mr. Mesdaq’s property was not included.


The point, though, is the letter does not provide any evidence that addresses the three critical factual issues in dispute (that is, concerning the necessity of the project in the first instance, the need for Mr. Mesdaq’s property to make the project viable, or the relative public good and private hardship of the proposed taking).  Even the trial court recognized these shortcomings.  (See, e.g., 8 RT 746:27-747:1 [“I 

understand that, but what would a 35,000 square foot hotel be?  A two-star [hotel]?  A three star?  There’s no evidence of that.”  See also 8 RT 760:26-761:2 [It’s not really even testimony, it’s -- . . .  Somebody says we did an architectural study, whatever that is.”  See also 8 RT 753:8-19, where the trial court observes, and the Agency concedes, that: “There’s no architectural study that’s part of the administrative record,” and reiterates that the “administrative record contains a couple of letters; it didn’t contain an architectural study.”  See also 8 RT 753:26-754:2, where the trial court observed again that the “evidence” the Agency relied upon “references an architectural study, but that’s not part of the admini-strative record.   Nobody ever looked at the architectural study.  I don’t even know what an architectural study is.”)  


Similarly, the letter from Keyser Marston Associates directed to the Centre City Development Corporation purports to analyze why a proposed hotel is “required to fulfill a growing shortfall in hotel rooms in Downtown San Diego.”  (See NOL Exh. A, vol. 2, AR 036)  However, in the end, after presenting seven or eight pages of what the trial court aptly derided as being “fluff and sizzle,” the report indicated no more than the conclusion that a 35,000 foot hotel would present certain “key challenges,” which would result in “fewer rooms” and a resulting hotel that would not “fulfill the public need for a full-service hotel in this location.”  (See NOL, Exh. A, vol. 2, AR 00044.)  The trial court was not any more impressed by this report than it was by Mr. Wong’s letter.  (8 RT 763:19-21 [“Here we’ve got a hotel, and we’ve got a couple of letters that give opinions that are almost amorphous.”]  See also 8 RT 764:2-6 [“I know Keyser Marston concludes that the key components for the hotel ground floor have been arranged in an appropriate and necessary configuration.  Well, there’s no – there has been no real study as to a configuration – or an alternate configuration, has there?”].  See also 8 RT 763:5-9, where the trial court first drew an analogy to when the government decides to expand a freeway, and how one “would presume that the record would contain evidence from traffic engineers and statistics,” but then observed: “We don’t really have that here.”)


In the end, the trial court observed – with great understatement – that: “You can’t say the Agency agonized over this decision, or over this consideration.  Because the proceedings don’t show that, the record doesn’t show that.”  (See 8 RT 758:5-8.  See also 8 RT 766:19-22, where the trial court further suggested that the only evidence the Agency had 

was that the developer said he wanted a 40,000 square foot hotel, rather than a 35,000 square foot hotel.)
  
Still, however, believing it was constrained by an “any evidence” standard, the trial court concluded that: “Well, I’m going to make a determination that there has been no gross abuse of discretion.  Reluctantly.”  (See 8 RT 860:6-7; emphasis added.)  

Now, in fairness to Mr. Mesdaq, and to provide an important service to guide trial courts, this Court should now conduct its own review of the record that even the trial court conceded was “a little thin” (8 RT 762:8-12), or “pretty thin if it exists at all” (8 RT 771:6-7), and should reject the Agency’s effort to exercise its eminent domain powers without presenting any substantial evidence to support any of the three statutory prerequisites for taking a person’s property.
C.
In Any Event, the Trial Court Abused Its Discretion by


Rejecting Mr. Mesdaq’s Effort to Augment the Record.        


The two issues presented above are so compelling that reversal of the trial court’s ruling on the right to take issue is required.  However, no matter how this Courts reacts to those issues, the trial court was patently wrong: (1) in preventing Mr. Mesdaq from presenting any additional evidence relative to the “public use” challenge he raised at trial; and (2) in denying Mr. Mesdaq’s motion to augment the administrative record with materials that were either wrongly excluded from that record, or that were not available when that record was prepared.

1.
Mr. Mesdaq’s Challenge to the “Public Use” Finding

The law on this point could not be any more clear.  In the lead case of Santa Cruz County Redevelopment Agency v. Izant (1995) 37 Cal.App.4th 141, the Agency sought an easement over a private parking lot, adopted a resolution of necessity towards that end, and then filed a complaint in eminent domain against the property owner.  The trial court did not permit the property owner to introduce any evidence except one particular agreement between the Agency and the bank that would have benefited from the taking, and then affirmed the Agency’s right to take.  The court of appeal reversed, explaining as follows (in a quote that is precisely applicable to this case):

“Agency argued that the scope of the trial court’s review was limited to examining the record of Agency’s proceedings, including evidence received by the Agency prior to its decision.  Although the trial court asked appellants for an offer of proof, it ultimately agreed with the Agency.  . . . . .

The trial court’s decision to exclude appellant’s evidence stemmed from its confusion about the standard of review.  It applied the standard of review for an attack on the resolution of necessity to all of the trial proceedings on the right to take.  Although no new evidence may be admitted in considering whether Agency committed a gross abuse of discretion in adopting the resolution of necessity, evidence is plainly admissible on a defendant’s other object-tions to the condemning authority’s right to take.”  (Id., at p. 148; emphasis added.)


After considering in detail the “standard of review” issues discussed with reference to Mr. Mesdaq’s first two issues, the court of appeal in Izant returned to the central point here concerning the admissibility of additional evidence, concluding as follows: 

“In sum, we conclude the trial court’s review of the validity of the resolution of necessity . . . is limited to a review of the agency’s proceedings and therefore no new evidence may be admitted.  . . .  However, the trial on Agency’s right to take was not limited to deciding the validity of the resolution of necessity.  Other issues were presented [referring to “public use” issues].  As we explain below, appellants were entitled to introduce evidence on these other issues.”  (Id., at pp. 150-151.) 


After lengthy discussion on this point, the court of appeal restated its conclusion as follows: “Appellants are plainly entitled to a trial on their objections to the right to take, and are entitled to introduce evidence in support of those claims [again, referring to “public use” issues].  . . .  Accordingly, the trial court erred in prohibiting appellants from intro-ducing evidence and therefore the judgment must be reversed.”  (Id., at pp. 152-153.)  The same conclusion applies here, exactly.  

Here, as in Izant, Mr. Mesdaq’s Answer to the Agency’s Complaint preserved his right to challenge the taking on the issue of public use.  (2 CT 187-193.)  Prior to trial, Mr. Mesdaq filed detailed pleadings, including legal discussion and a formal proffer of the evidence he wanted to submit on the public use issue.  Again during trial, Mr. Mesdaq’s counsel attempted time and again to introduce evidence regarding the “public use” challenge.  (See, e.g., 8 RT 792:16-793:6, where Mr. Mesdaq’s counsel indicated an intention to present testimony from a live witness on the “public use” issue.  See also 8 RT 827:2-13, and 8 RT 822:28-823:3, where Mr. Mesdaq’s counsel reiterated a desire to present video clips from several witnesses and brief testimony from several “live witnesses,” all of which would be directed to the “public use” issue, and only require “a couple hours.”  See also 8 RT 827:20-24, where Mr. Mesdaq’s counsel again clarified that: “It is our position that the informa-

tion we want to put in front of this Court is not only part of the proceedings, but also is necessary for the Court to hear on the issue of public use.”  (8 RT 827:20-22.)  

Notwithstanding the clear law set forth above – and notwith-standing the seeming concession from the Agency that evidence of public use should be allowed “at this particular proceeding” (8 RT 833:9-10) – the trial court denied Mr. Mesdaq’s requests to present any of his proposed evidence, for any purpose.  (See 9 RT 987:26-28.)  That was clear error, and it compels this Court to safeguard Mr. Mesdaq’s rights, and to uphold the integrity of the judicial process, by reversing the trial court’s ruling in favor of the Agency on the fundamental and threshold right to take (public use) issue.  

2.
Mr. Mesdaq’s Motion to Augment the Record

Early in the trial of this matter, the trial court acknowledged Mr. Mesdaq’s argument that he should be allowed to present extrinsic evidence “to determine whether or not the administrative proceedings are properly before the Court.”  (8 RT 702:14-22.  See also 8 RT 703:1-9, where the trial court again framed the issue: “In other words, what happens when someone who is – who owns property subject to condemnation takes the position that the administrative record is not accurate, or does not accurately reflect the administrative proceedings, in other words, the person at the City that compiles a record of the administrative proceed-ings either puts in something that wasn’t part of the proceedings or omits something that was part of the proceedings.”)


Counsel for Mr. Mesdaq explained clearly that, while he was moving to augment the administrative record, his efforts only related to information that was part of the administrative proceedings.  That is, counsel explained that Mr. Mesdaq was merely trying to prevent the Agency from “mak[ing] a mockery out of this proceeding by cherry-picking the documents [from the administrative record].”  (8 CT 721:22-23.)  Mr. Mesdaq’s counsel further explained that the documents it wanted the trial court to consider had only been excluded from what was filed as the “administrative record” because the Agency wrongly withheld them the first time, and because Mr. Mesdaq could not possibly have known about such a ruse until after the eminent domain Complaint had been filed and he had an opportunity to conduct discovery:

“We’ve provided you [with] an offer of proof that explains why all of the evidence that we submitted . . . should have been made part of the administrative record and why it’s exactly the same type of information that [the Agency’s counsel] has given you, only he left it out because it doesn’t make the City look good.

That’s all we’re asking for.  It’s not extrinsic evidence, it’s not evidence that’s outside the scope of the administrative record . . . .  The information we’re asking you to consider is 

legally part of the administrative record, the Government simply refuses to recognize it as such, it’s all information that was within the Agency’s purview when they made the decision.  

So on the administrative record, I just want to clarify we’re not asking for extrinsic evidence; we’re asking for the creation of a proper and fair administrative record for the Court’s review.”  (8 RT 719-720.)


Mr. Mesdaq’s counsel emphasized his essential argument – that the administrative “record is in itself an abuse” – repeatedly throughout the proceedings.  (8 RT 778:9-10.  See also 8 RT 719:6, where Mr. Mesdaq’s counsel observes that “the government here created a self-serving administrative record”; 8 RT 724:12-20, where counsel pleaded only “for the creation of a proper and fair administrative record”; 8 RT 719-6-19, where counsel referenced a particular letter he wanted to augment the record with that had been given to the City Council before it made its decision, but had “pulled out” of the record because it “didn’t make [the City] look good”; 8 RT 776-777, where counsel refers to evidence that was part of the “administrative proceedings,” but not included in the “administrative record,” reflecting that when Keyser Marston did its evaluation of the need for the hotel project in the first place it was directed not to include in its analysis the fact of the new 1,200 room Hilton Hotel that was already approved; “And what they’ve omitted from the record shows that they knew it wouldn’t cut it and they deliberately chose not to put it in front of you.”)
 


The Agency’s response to this essential argument at trial was simply that Mr. Mesdaq had an equal opportunity to bring forward any documents he wanted included in the administrative record, and that Mr. Mesdaq put his “stamp of approval” on the record that was submitted.  (See 8 RT 725:7-15; 8 RT 726:16-727:5.)  Mr. Mesdaq’s counsel explained in reply that the information Mr. Mesdaq now knew should 

have been included in the administrative record simply was not known “until discovery in this case a couple months ago,” but that: “The Agency had it.  They just didn’t put it in the binders.”  (8 RT 720:6-10; 8 RT 781:11-12.)

In the end, the trial court acknowledged that “this is a troubling area,” because: “What is difficult is the fact that the law doesn’t refer to an administrative record.  The law refers to the administrative proceed-ings.”  (8 RT 724:21-27.  See also 8 RT 729:8-11 [“And one of the problems is when you’ve got the law defining – when you have the law referring to administrative proceedings without a definition, it allows for just this type of a problem.”].)  Still, the trial court believed it was constrained not to consider anything at all except what was submitted as the administrative record, and declined to even accept Mr. Mesdaq’s proffered evidence for review.  That was clearly error, and an error so fundamental that it demands reversal by this Court.
[End Part I]

PART II

RESPONDENT’S BRIEF

I.

SUMMARY OF PART II
As previewed above (at p. 3), the Agency’s appeal asserts four basic issues, dealing with: (1) the trial court’s ruling that the “date of value” for Mr. Mesdaq’s property was the date of trial, rather than the earlier date of deposit; (2) the trial court’s admission of evidence regarding Mr. Mesdaq’s “goodwill” claim; (3) the trial court’s finding of unreasonable conduct by the Agency; and (4) the trial court’s award of litigation expenses. 
Mr. Mesdaq responds to those issues here, in order, and explains: (1) that the trial court’s discretion in setting the date of value for Mr. Mesdaq’s property was easily justified on the facts of this case; (2) that the trial court’s discretion in permitting Mr. Sanli to testify to Mr. Mesdaq’s lost business goodwill was, again, easily justified; (3) that the trial court’s factual finding concerning the Agency’s unreasonable use of the Polanco Act to pressure Mr. Mesdaq to sell his property is supported by more than substantial evidence; and (4) that the trial court’s factual findings entitling Mr. Mesdaq to his litigation expenses fees is, again, supported by more than substantial evidence.  
II.
DISCUSSION
A.
The Trial Court’s Decision to Use the Date of Trial as

the Date of Valuation Was Well Within Its Discretion 


The Agency’s Opening Brief stakes a very simple position on this issue: that it made a deposit for Mr. Mesdaq’s property; that, as a result, the entire proceeding qualifies as a “quick-take” procedure under Code of Civil Procedure section 1263.110; and that, as a matter of law, the trial court was therefore compelled to apply the “date of deposit” (April 30, 2004) – rather than the “date of trial” (October 7, 2005) – as the date of valuation (or “date of value”) for Mr. Mesdaq’s property.   

In response, Mr. Mesdaq first explains: (1) that the issue presented – how to determine the date of value in an eminent domain case – is not a pure issue of law, but is a decision entrusted to the trial court’s broad discretion, reviewed on appeal according to the much more deferential “abuse of discretion” standard.  Next, Mr. Mesdaq examines: (2) the constitutional law, the statutory law, and the case law that confirms the discretionary nature of the decision, and confirms the criteria that the valuation decision depends upon.  Finally, Mr. Mesdaq examines: (3) the evidence and the trial court’s reasoning in this case, all of which support the trial court’s equitable decision to use the date of trial as the date of value.
1.
The Date of Value Determination Is Not
a Pure Issue of Law                                  

The Agency’s Opening Brief asserts, without discussion or citation to any legal authority, that: “The appropriate date of value . . . [is] reviewed as [a] question of law or as [a] mixed question of fact and law.”  (AOB, p. 3.)
The Agency is wrong.  Rather, as discussed next, case law confirms the power of trial courts to modify or even disregard procedural statutes when they interfere with the principles of “just compensation” guaranteed by both the state and federal constitutions.  Therefore, the issue must be reviewed under the deferential “abuse of discretion” standard.  (See, e.g., Laraway v. Sutro & Co. (2002) 96 Cal.App.4th 266, 273 [“Determinations of good cause are generally matters within the trial court's discretion, and are reversed only for an abuse of that discretion.”].)

2.
The Date of Value Determination Is Discretionary,
and Depends on Principles of Just Compensation   

Again, the Agency’s argument assumes that just because it made a deposit for Mr. Mesdaq’s property, the proceeding was ipso facto a “quick-take” procedure, and the Agency was automatically entitled under Code of Civil Procedure section 1263.110 to value the property as of the date of that deposit.
  
But the Agency’s argument is undermined by the United States and California state constitutions, by controlling California case law, and by the specific facts and findings of this case.  


a.
The Federal and State Constitutional Law

The United States and the California Constitutions both contain broad and compelling language that guarantees the rights of property owners to just compensation for any taking of their property.  (See U.S. Const., 5th & 14th Amends; Palazzolo v. Rhode Island (2001) 533 U.S.

606, 617 [“The Takings Clause of the Fifth Amendment, applicable to the States through the Fourteenth Amendment, prohibits the government from taking private property for public use without just compensation.”].  See also Cal. Const., art I, § 19 [“Private property may be taken or damaged for public use only when just compensation, ascertained by a jury unless waived, has first been paid to, or into court for, the owner.”].)  

Those constitutional provisions are the foundation for all of the case law discussion that affirms the right – indeed, the duty – of trial courts to exercise their discretion in interpreting any statutes that address the valuation process. 
b. The Controlling Case Law
The California Supreme Court has granted review in several cases on the larger “date of value” issue.  (See AOB, p. 56.)  Still, there remains controlling law now on the subject of whether the date of valuation is fixed mechanically (as the Agency suggests), or whether it is subject to the trial court’s discretion.  The conclusion – under both the federal and state law – is consistent: the statutes must yield to the ultimate constitutional goal of “just compensation” (defined as “the ‘full and perfect’ monetary equivalent of the fair market value of the land”).  (See Redevelopment Agency v. Gilmore (1985) 38 Cal.3d 790, 801.)
The United States Supreme Court has ruled that, however reason-able it may be to set the date of valuation according to statutory formula-tion, “if the result of that approach is to provide the owner substantially less than the fair market value of his property on the date [payment is tendered], it violates the Fifth Amendment.”  (See Kirby Forest Industries, Inc. v. United States (1984) 467 U.S. 1, 17.)  

The California Supreme Court has also ruled consistently that the condemnation statutes are merely a “means to the constitutional end of just compensation to the involuntary seller, the property owner.”  (People ex rel. Dept. of Transportation v. Southern Cal. Edison Co. (2000) 22 Cal.4th 791, 800.  See also id. at pp. 798-799 [These principles are “especially germane in the eminent domain context because the amount to be paid for property taken by the government is, under the Constitution, a matter for the courts rather than the Legislature”; and “Courts have eschewed a literal application of our eminent domain statutes if such an application ‘ignores’ the purpose behind the statute.”]  See also id. at p. 803 [“Equity must operate, and courts must devise their own procedure for ensuring just compensation.”]  See also Redevelopment Agency v. Gilmore (1985) 38 Cal.3d 790, 797 [the constitutional requirement of just compensation “cannot be made to depend on state statutory provisions.”]  See also Citizens Utilities Co. v. Superior Court (1963) 59 Cal.2d 805 [refusing to apply a predecessor statute because “section 1249 is not inflexible and does not always apply . . . .”)
The courts of appeal in California agree.  In Community Redevelop-ment Agency v. Force Electronics (1997) 55 Cal.App.4th 622, 633, the Second District concluded that: “At least since Gilmore, it has been the law in California that state statutory provisions must fail if they conflict with this constitutional requirement.  This element of ‘just compensation’ is constitutionally required and cannot be made to depend upon state statutory provisions.”  (Internal quotations and citations omitted.  See also Redevelopment Agency v. Maxwell (1961) 193 Cal.App.2d 414 [observing that the intent of the statutory scheme is to protect the parties from market fluctuations, and holding that: “Petitioner challenges the power of the trial court to so improvise.  The trial court had such power.”].)   

The most comprehensive support for the conclusion that the trial court has discretion to set the date of value to best serve the goal of just compensation is Saratoga Fire Protection Dist. v. Hackett (2002) 97 Cal.App.4th 895.  In that case, the condemning agency made no deposit, but the case came to trial within one year, and the trial court concluded it was constrained as a matter of law to apply the date of deposit as the date of valuation.  The property owner appealed the resulting judgment, arguing that the statutes were unconstitutional because, in the 11 months it took for the case to proceed to trial, his property had increased in value by more than $1 million.  The Court of Appeal agreed and reversed, reciting most of the historical law discussed above, affirming that equity must prevail, and ultimately holding that:

“Defendant was precluded from placing before the court evidence of unusual circumstances which if believed by the trier of fact, would make it unjust to apply section 1263.120 to defendant’s award.  Defendant should have been allowed to try to establish that there was a substantial increase in the value of the property between December 1998 and October 2000.”  (Id. at p. 906.)  
A leading practice guide observes that the Saratoga case does not speak specifically to the situation where a legitimate deposit of probable compensation is deposited under section 1263.110 (which, again, was not the case here).  Still, the treatise concludes that: “[T]he underlying basis of the decision would seem to provide an opening to change the statutory date in that situation as well.”  (CEB, Condemnation Practice in California (3 ed. 2005), § 4.23, p. 133.) 
  
In the end, the trial court here did no more than the trial court did in the Saratoga case: permit the property owner – Mr. Mesdaq – to introduce evidence that he believed made it equitable, in the context of this case, to value his property as of the date of trial.  That, by itself, was a reasonable exercise of the trial court’s discretion.  And an examination of just what those equities were here confirms the reasonableness of the trial court’s ultimate ruling.
 
c. The Trial Court’s Analysis Here
The trial court – which had handled this case from the outset, and understood every step of its progress – approached this issue with the full care it deserved.  It was presented with detailed legal briefing on the date 

of value issue by both parties at the motion in limine stage.  (See 8 CT 1858 [Mr. Mesdaq’s motion in limine]; 8 CT 1819 [the Agency’s motion in limine on the same essential subject]; 9 CT 1986 [Mr. Mesdaq’s opposition].)  And it entertained extensive argument on both the facts and the law relating to the issue before making its decision.  (See 20 RT 2481 et seq.)  

During those discussions, the trial court made a number of observa-tions and findings that obviously influenced its decision.  For instance, the trial court noted (and the record confirms) that: 

“What is also a fact is that this trial was not brought within one year and there is another code section, namely, CCP 1263.130, that says that if the trial is not brought within a year, then the date of valuation is the commencement of trial.  Unless the delay was caused by the land-owner.  . . .   

So the only issue it seems is whether or not the delay was caused by the landowner.”  (20 RT 2482:6-18.)

Turning to the “delay” question, the trial court stated unequivocally that: “[W]hat we’ve got here is a situation where the trial was delayed through no fault of anybody.”  (20 RT 2489:26-28; emphasis added.  See also 20 RT 2490:15-21, where the trial court found that the case was not “dragged out or that anybody was at fault,” and observed that the delay in getting to trial was due in part to the fact that “the Court of Appeal you might recall, stayed this case [when Mr. Mesdaq filed his Petition for Writ of Mandate from the trial court’s ruling on the “right to take” issue], they were very interested in [it].”  (20 RT 2490:15-25.)
 
As to the increasing value of Mr. Mesdaq’s property, the trial court also made the critical – and undisputed – finding that, “meanwhile,” while the Writ was pending, and while the case was working its way slowly to trial), “the property is appreciating in value.”  (20 RT 2490:24-25.  See also 20 RT 2482:19-22 [“What we’ve got is a situation where apparently the property increased in value between the date of the deposit and the date of the commencement of the action and the date of trial.”].  See also 20 RT 2493, where the Agency’s attorney agreed that the differential in the value of Mr. Mesdaq’s property between the date of deposit and the date of trial is “a million dollars.”) 
In addition, the jury’s ultimate verdict in favor of Mr. Mesdaq for almost $8 million (including over $3.3 million for his business goodwill alone, where the Agency offered nothing) by itself belies the basic premise that the Agency ever deposited anything close to “probable compensation” for Mr. Mesdaq’s property.  (See Code Civ. Proc. § 1255.030, subd. (a), which gives the trial court the authority to decide – pursuant to a motion filed by the Agency just as well as Mr. Mesdaq – whether or not the original deposit is sufficient, and if it is not, to re-determine the date of value.)

Ultimately, based on all of the facts discussed above, the trial court concluded (in understatement) that, in this case, to use the date of deposit as the date of valuation “would work a manifest injustice.”  (20 RT 2486:19-20; emphasis added.  See also 20 RT 2496:6-10, where the trial court again expressed its considered view [“And I think I’m right.”]; and 20 RT 2497:9-11, where the trial court again summarized that: “Saratoga seems to allow the court the wherewithal to make a decision.  I think it’s a fair decision.”)  It was a fair decision, and it should now be affirmed.
B.
The Evidence of Mr. Mesdaq’s Lost Business Goodwill Was

Not Speculative, and More Than Supports the Jury’s Verdict


The Agency’s essential argument here – that “the loss of goodwill was based on hypothetical income from a non-existing restaurant” (see AOB, p. 57) – is especially confused.  It is confused on the standard of review that applies to the issue presented; it is confused on the general law that applies; and it is confused on the salient facts that matter here.   

Mr. Mesdaq responds in order, with reference to: (1) the proper standard of review; (2) the relevant law regarding goodwill; and (3) the specific evidence at trial.  The conclusion follows easily that the trial court did not abuse its discretion in admitting any of Mr. Mesdaq’s evidence, and that evidence more than supports the jury’s factual finding on the goodwill component of the verdict. 

1. The Proper Standard of Review
The Agency asserts – without any discussion or legal authority – that: “The issue of the admission of hypothetical income from a non-existing business to measure good will . . . [is] a mixed question of fact and law, and [is] decided de novo.”  (AOB, p. 3.)  
Actually, the issue of lost goodwill – the “benefits that accrue to a business as a result of its location, reputation for dependability, skill or quality, and any other circumstances resulting in a probable retention of old or acquisition of new patronage” (see Code Civ. Proc. § 1263.510, subd. (b)) – primarily involves simple questions of fact.  The trial court makes the threshold factual determination whether the property owner is even entitled to damages for lost goodwill (e.g., whether the condem-nation caused the loss, or whether the loss could reasonably be prevented by relocating the business).  The jury then makes the ultimate determina-tion of the amount of compensation.  (See Emeryville Redev. Agency v. Harcros Pigments, Inc. (2002) 101 Cal.App.4th 1083, 1116.  See also this Court’s recent decision in Redevelopment Agency of City of San Diego v. Attisha (2005) 128 Cal.Ap.4th 357 (“Attisha”).
  

The only possible remaining issue for review is whether the trial court erred in its orders as to what evidence to admit and what to exclude from Mr. Mesdaq’s expert business appraiser, Nevin Sanli.  And that issue, like all matters involving the admissibility of evidence, is one that is entrusted to the trial court’s broad discretion.  (See City of San Diego v. Sobke (1998) 65 Cal.App.4th 379, 396 [“In condemnation proceedings, the trial court is vested with considerable judicial discretion in admitting or rejecting evidence of value.”].  See also Attisha, supra, 128 Cal.App.4th at p. 373 [same].  See also Evid. Code § 801.)

In sum, the critical first point in response to the Agency’s appeal is that the standard of review applicable to the issue is not de novo, but rather the ordinary abuse of discretion standard.  And, against that standard, the Agency’s argument loses its force altogether.   
2. The Law Regarding Goodwill Evidence
The Law Revision Comments to Code of Civil Procedure section 1663.510 explain that there are no special rules of eminent domain appli-cable to appraising loss of goodwill.  Neither the eminent domain statutes nor Evidence Code sections 810 to 824 (regarding valuation of property) offer any valuation methodology.  The California Supreme Court has also observed that there is no exclusive method of goodwill valuation.  (People ex rel Department of Transp. v. Muller (1984) 36 Cal.3d 263, 271, n.7 (“Muller”), citing Marriage of Foster (1974) 42 Cal.App.3d 577, 583 [no single method of evaluating goodwill]; and Marriage of Lopez (1974) 38 Cal.App.3d 93, 108 [valuation methods differ based on nature of business and purpose for which valuation is conducted].)  
Accordingly, case law recognizes that goodwill may be measured by the capitalized value of the net income or profits of a business, or by any method of calculating the present value of anticipated profits.  (Muller, supra, 36 Cal.3d 263, 271.)  Other acceptable approaches are to multiply the gross income of a business by a number selected by the appraiser (Burton v. Burton (1958) 161 Cal.App.2d 572), or to identify the cash flow available to a purchaser to service acquisition debt associated with the business.  (See Attisha, supra, 128 Cal.App.4th 357.)
The point is that, having decided as a matter of fact that Mr. Mesdaq could proceed with his claim for lost business goodwill, the law afforded Mr. Mesdaq wide latitude as to how, exactly, to prove his specific loss.  But, as long as the testimony from his expert was based on matter “that is of a type that reasonably may be relied upon by an expert” (Evid. Code § 801), then, as this Court concluded in the Attisha case, it was “sufficient for jury consideration.”  (Attisha, supra, 128 Cal.App.4th at p. 374 [holding that it was “the jury’s province” to determine the actual value, if any, of lost goodwill].)

3.
Mr. Sanli’s Testimony Was Not Speculative; and 
the Jury

Was Competent to Weigh It in the Balance of Evidence    

The Agency’s ultimate argument with respect to the goodwill issue is that the Gran Havana was not a “full-service restaurant,” that it did not serve alcohol, that it did not employ a chef or a full kitchen staff, and that the jury (supposedly) was allowed “to hear . . . testimony of a business that did not exist and income it never earned.”  (AOB, pp. 58-59.)
  
a.
Discussions at the Motion in Limine Stage
The trial court was attentive to this issue from the outset.  Right before opening statements – so that counsel would not get “hung out” on the issue – it ruled definitively that it would not permit evidence of profits from any hypothetical restaurant Mr. Mesdaq maybe planned to develop.  (See 21 RT 2700-2702.).  At the same time, however, the trial court expressly reserved the right to reconsider its ruling with reference to any specific evidence as it was submitted.  (21 RT 2701:27-2702:1.)
b.
Mr. Sanli’s Direct Testimony
After Mr. Mesdaq testified – and was cross-examined at length – concerning the exact nature of his business (not what it hypothetically hoped to become), but just before Mr. Sanli testified, the Agency revisited the issue of speculative testimony.  Again, the trial court confirmed that “hypothetical restaurant evidence is not coming in.”  (22 RT 3040:28-3042:3-12.)  Mr. Mesdaq’s counsel promised that Mr. Sanli’s testimony “is not about a hypothetical restaurant”; and the trial court sensibly concluded: “Let’s just see.”  (22 RT 3042:11-15.)  
In fact, Mr. Sanli’s testimony began with a recitation of his back-ground as a business appraiser, and an explanation of how one defines business goodwill (“the intangible value” that results from a particular location or “other circumstances that result in keeping old customers or obtaining new customers”).  (22 RT 3043-3060.)  Mr. Sanli then testified to exactly what type of business the Gran Havana was (selling cigars and tobacco products, pastries, sandwiches, breakfast items, coffee, etc.); what its precise location was (“excellent corner location,” a “a very desired environment for restaurants that serve the same type of products as Mr. Mesdaq serves”); how the business presented (“a fun and relaxing environment”); how it was run (“pleasant to people,” with “nice music, good pricing, atmosphere [and] sense of reliability”); how it treated its employees (“happy employees make [for] happy customers”); what the general trend was in the coffee-shop industry (a “growth business”; a “very good industry”); and what the verified financial records for the existing business revealed (“the business was very profitable,” with “substantial increases” and “good growth”).  (See 22 RT 3062-3090.)  
Before Mr. Sanli could begin his actual goodwill valuation testimony, the Agency raised its “speculative” objection again.  The parties then continued a semantic discussion (how, exactly, to define “restaurant”), and whether Mr. Sanli was prepared to compare “apples to apples” (that is, to compare the Gran Havana not to “upscale restaurants that have a liquor license,” but only to those businesses “that compete with the same products as Mr. Mesdaq”).  (22 RT 3090-3092.)  The trial court obviously understood the issue, observing, sensibly (as Mr. Mesdaq 

had argued all along), that the Gran Havana is “a restaurant in the sense that Starbucks is a restaurant.”  (22 RT 3093:13-14.)  Still, the trial court was vigilant, and admonished Mr. Sanli to “let’s just stick with restaurants that are Starbucks-type restaurants.”  (22 RT 3095:22-24.)  Mr. Mesdaq’s counsel promised that he was “abiding by the ruling.”  (22 RT 3096:10.)  
Mr. Sanli confirmed that his review was made “in the context of Mr. Mesdaq’s business”; that he evaluated other “comparable busi-nesses”; and that he evaluated the “actual growth rate for the Gran Havana” (including projected sales for 2006 of $3.1 million!).  (22 RT 3096-3103.)  The Agency objected again, and the trial court again demonstrated that it understood the issue and remained attentive to the evidence:
“It’s not speculative to assume that this restau-rant will also grow even though this restaurant isn’t a full-service restaurant and doesn’t have a food and beverage license, doesn’t have an alcohol license.  And I guess it’s up to [the Agency’s counsel] to cross-examine him.

What I’m not going to allow though, is any evidence, either direct or indirect of a hypo-thetical profit that a – that this establishment would earn as a restaurant . . . .”  (22 RT 3104:8-18.)
Mr. Sanli confirmed that the Gran Havana “isn’t a restaurant” (22 RT 3106:1), but also explained that he was evaluating it as “an eating and drinking establishment” that also sold highly-profitable “cigars and non-restaurant items.”  (22 RT 3106:4-26.)  Again the Agency objected; again the trial court instructed the witness that he could not base his opinion on any “hypothetical restaurant”; and again Mr. Sanli responded that he “understood,” and that, “Yes,” he was able to base his opinions “with respect to the highest and best use analysis for goodwill based on what existed at the time.”  (22 RT 3107:17-3108:27.)  On further questioning directly from the trial court, Mr. Sanli confirmed specifically that the Gran Havana presently had 160 seats, and that his analysis assumed only “the existing operation expanding into selling more food items,” using nothing except its existing equipment.  (22 RT 3110:4-21.)

Mr. Sanli explained the various methods of calculating the good-will of a business, and explained that he had used the so-called “discounted cash flow method.”  (22 RT 3122:4-5.)  He then explained all of his math, and ultimately concluded that the “bottom-line” value of the business goodwill for the Gran Havana was $3,361,208.  (22 RT 3128:15-3129:26.  See also 22 RT 3132:14-17, where Mr. Sanli confirmed again that his analysis was “limited to what literally he [Mr. Mesdaq] had been doing, actually doing.”)
  
c.
The Agency’s Exhaustive Cross-Examination
The Agency, naturally, had an opportunity to cross-examine every aspect of Mr. Sanli’s testimony.  (See 22 RT 3133 et seq.)  In fact, it explored Mr. Sanli’s calculations for “restaurant” items (the food items 

the Gran Havana already sold); and it explored his calculations for “non-restaurant” items (cigars and related smoking items).  Still, Mr. Sanli confirmed that he looked only at the “existing seats at the restaurant,” and “how much capacity the restaurant had at that time.”  (22 RT 3139:20-25.)
  
Again and again, the Agency pressed its “speculative restaurant” theme, but again and again Mr. Sanli confirmed that what he had done was a valuation based on the Gran Havana’s location, and on “what he [Mr. Mesdaq] had at the time,” and “what should this business do at this location.”  (22 RT 3153:3-11.  See also 22 RT 3153:25-3154:1, where Mr. Sanli explained that he was not evaluating a restaurant that did not exist, but was only presenting his analysis with reference to “food” and “non-food” items that the Gran Havana sold.  See also 22 RT 3154:15-26, where Mr. Sanli testified that he knew the Gran Havana was planning to get a liquor license, but that he “did not consider that in my analysis.  I just based on what I had and what existed at the time . . . the business was 

shut down.”  See also 23 RT 3230:22-3231:20, where Mr. Sanli again confirmed that he was not basing his projections on any of Mr. Mesdaq’s expanded restaurant plans.  “I valued what he had.”)
d. The Agency’s Own Expert Testimony
Near the end of Mr. Sanli’s cross-examination, the Agency made a motion to strike his testimony based on an argument that it included speculative, non-compensable items.  The trial court rejected that request, stating: “I think I understand the situation.  And I think it’s going to be a matter of argument.  You’re going to have your expert.”  (22 RT 3166:26-28.)  
Indeed, to counter Mr. Sanli, the Agency presented the testimony of Aaron Amster, its own business appraiser, who testified that under his “discretionary cash flow method” of evaluation, the Gran Havana’s business goodwill was worth $1,129,000.  (24 RT 3487:21-22.)  Incredibly, however, Mr. Amster continued, there was no loss of goodwill, because “the business could have mitigated his loss by relocating to any of these three sites located within a half a block within the subject location, retained the patronage that he had before or obtained 

new patronage and not had any additional costs in doing it.”  (24 RT 3492:21-25.)
 
e. Jury Instructions and Closing Argument
Before closing arguments, the Agency returned the trial court’s attention to the issue of the supposedly speculative testimony yet again.  The trial court observed that the Agency “put everything in front of the jury, and the jury’s going to make that decision.  That determination.”  (24 RT 3585:4-6.  See also 24 RT 3585:17-19: “The jury has the evidence, the jury will have the arguments, and I think the jury will make a decision.”  See also 24 RT 3586:2-18, where the trial court responded to the Agency’s assessment of the evidence as follows: “But it didn’t quite happen that way.”  The trial court also observed that the Agency had its own expert who testified on this subject, and that if any improper evidence came in, “it was pretty subtle, at least in my mind.”  (Id.)  
The trial court continued to give the Agency’s argument every possible consideration, but was not persuaded:
“[The Court]:  “The way it came down was perhaps different than the way it was anticipated during the argument on the in limine motions.  I don’t think the jury was confused.  Do you really think they were confused with the two experts and your cross-examination of their expert and your direct exam of your expert?”
[Agency counsel]:  
I hope not. (24 RT 3587:9-15.)  

The trial court noted that the jury would be free to believe that “wait a minute, he wasn’t conducting a restaurant on this property,” and concluded: “So I don’t think they’re confused.”  (24 RT 3587:20-26.)  The Agency then asked to have the jury told what the law is concerning speculative damages, and the trial court, of course, agreed to give the proper BAJI instruction, and “to tailor it to some extent” if the Agency asked.  (24 RT 3488:28-3489:1.)  
Mr. Mesdaq argued to the jury first, and addressed the goodwill issue in clear, concise terms and with careful reference to the evidence.  (25 RT 3608-3610.)  The Agency then had its chance to argue to the jury.  It reviewed the testimony of Mr. Sanli and of Mr. Amster (25 RT 3653 et seq.); it continued its theme that: “This is a hypothetical restaurant” (25 RT 3659:1.); it asserted that Mr. Mesdaq’s evidence was “duplicative” (25 RT 3662:7; 3663:9); it insisted that there were other suitable locations (25 RT 3666; 3670-3682); it claimed that Mr. Mesdaq did not mitigate his losses (25 RT 3665-3668); and it summarized that: “In essence, Mr. Medaq chose not to relocate in this case.  And that’s what it’s going to come down to.”  (25 RT 3667:28-3668:2.)  Spending extraordinary time on this issue, the Agency’s counsel concluded with these thoughts:
“So it just comes down to the conclusion that Mr. Mesdaq simply chose not to move.  He chose not to move, not to save this business that he says is the sole support of his entire family.  And it really leaves you with the question of why.  I can’t tell you why.  I don’t know why.  It’s inexplicable to me about why Mr. Mesdaq didn’t move, why he didn’t attempt to get into a site and begin operating in some fashion. 

Could be trial strategy.  It could be just stub-bornness, he’s mad about this project and he’s not going to do anything to help it along.  And relocating his business would be seen as giving in.  Caving into this condemnation.

Could be spite.  He’s going to give the biggest bill he can to the Agency because he didn’t want to move.  . . . . . 
Now when we come down to this issue is Mr. Mesdaq didn’t take reasonable steps to relocate so we don’t know what his goodwill loss would have been if he had relocated.  So all we can say is because he didn’t take those affirmative steps, he doesn’t have any compensable loss of good-will.”  (25 RT 2681:28-2683:12; emphasis added.)
The jury was properly instructed (including the standard BAJI instruction concerning speculative damages).  (See 25 RT 3656:24-3657:11.)  It retired to deliberate, and soon thereafter returned a verdict finding, specifically, that Mr. Mesdaq’s business did lose goodwill as a result of the taking, and that the amount of that loss, consistent with Mr. Sanli’s testimony, was $3,361,028.  (25 RT 3757-3758.)   

f.
The Agency’s Post-Trial Motion
The Agency advanced the same “speculative damages” argument in its motion for new trial.  (10 CT 2277.)  The trial court rejected the argument wholesale.  (See 26 RT 3785 [“The jury had the clear – the jury clearly could have gone either way.  The issue was just put right out in front of the jury.”]  See also id. at 3785:21-22 [“But the jury had the ability to make that determination as you argued and it chose not to.”].)  
The point was argued again at length, and the trial court made a number of comments to the general effect that the issue presented a fundamental question of fact for the jury as to which expert to believe, and that the jury made its decision.  Consider, for instance:
“What happened is I think the court made a determination that the hypothetical restaurant – a hypothetical restaurant was not going to be valued.  And the expert gave an opinion consistent with the court’s determination.”  (26 RT 3788:28-3789:4.)

* * * * *

“I don’t think, that the jury understood the law was that they could value a hypothetical restaurant.  The court never allowed that.  The jury had the issue and decided in Mesdaq’s favor.  That’s what it is.  And I could say they shouldn’t have done that, okay, I can say that in a lot of cases.  Between the two experts, they should have believed [the Agency’s] expert.  That’s the way it goes.”  (26 RT 3792:3-13.)

* * * * *

“Well, I don’t know.  They believed [Mr. Mesdaq’s] damages expert.  Despite your argu-ment to the contrary.”  (26 RT 3792:16-17.)  

* * * * *

“And what the court did was . . . to say, look, I’m not going to let you value a hypothetical restaurant. I’m not going to let the jury think that that’s allowable.  You just give it your best show within that parameter, and he did.  And there was any opportunity for the jury to say that’s hogwash, you can’t do that.  . .. But, you know, they bought it.”  (26 RT 2793:14-21.)  
With such detailed review of the record and of the trial court’s thoughtful analysis, there is little left to say.  Both sides put on their evidence; both sides cross-examined each other’s evidence; both sides argued to the jury; and the jury decided.  That decision is supported by the evidence, and the goodwill verdict must be affirmed.
C.
More Than Sufficient Evidence Supports the Trial Court’s 


Factual Findings With Respect to the Polanco Notice Issue 

The Agency’s Opening Brief poses the issue whether the trial court erred when it found that the Agency acted unreasonably in sending Mr. Mesdaq what is commonly referred to as a “Polanco Notice” (a formal notice that ultimately required Mr. Mesdaq to spend over $77,000 investi-gating non-existent contamination issues).  (See AOB, p. 4.)  

This is a bad argument for the Agency, partly because it gives Mr. Mesdaq an opportunity: (1) to review the general law regarding unreason-able pre-condemnation activity; partly because: (2) the Agency gets the standard of review so fundamentally wrong that its argument loses all force; and mostly because: (3) the issue now gives Mr. Mesdaq an opportunity to reprise the evidence on this issue, and to explain just how mean-spirited and egregious the Agency’s conduct toward Mr. Mesdaq has been from the beginning.


1.
The General Law Regarding Pre-Condemnation Damages

Case law has long recognized that a condemning agency may be liable for pre-condemnation damages when it acts “unreasonably” in the pre-condemnation process, either by excessively delaying eminent domain action, “or by other oppressive conduct.”  (See Klopping v. City of Whittier (1972) 8 Cal.3d 39, 51-52; emphasis added.)  In such a case, the property owner must be compensated, and the requirements for compensation “apply even though the activities which give rise to such 

damages may be significantly less than those which would constitute a de facto taking of the property. . . .”  (Id. at p. 52.)  

In this case, Mr. Mesdaq asserted a broad range of activity by the Agency that constituted unreasonable conduct (including: the Agency’s misrepresentations early on that the hotel project was no longer contem-plated, thereby causing Mr. Mesdaq to incur expenses to remodel his property; the Agency’s refusal to consider his plans for developing additional rental space on his property, resulting in a substantial loss of potential rent; and, of course, the fact of serving him with a 60-day notice under the Polanco Act requiring him to prepare and provide a remedial action plan relating to the alleged release of hazardous substances, ultimately resulting in his expenditure of over $77,000 to prepare a remediation plan).  (See generally 8 CT 1569 et seq.)


The entire second “phase” of the trial in this case was devoted to hearing Mr. Mesdaq’s and the Agency’s evidence relating to those allegations.  At the conclusion of that proceeding, the trial court ruled, precisely as to each of those allegations, that: “There was no unreasonable conduct relating to the Agency’s conduct with regard to [Mr.] Mesdaq from 2001 to 2003 [i.e., rejecting Mr. Mesdaq’s misrepresentation theory]; and that: “There is no unreasonable conduct for [the] Agency’s refusal to review an application for a special permit . . . for expansion of 

the existing structure with additional stories.”  (8 CT 1798:10-14.)  However, the trial court also found expressly that: “There is unreasonable conduct by [the] Agency in issuing the Polanco Notice on March 8, 2004.”  (8 CT 1798:15-16; emphasis added.)
  

2.
The Standard of Review is the Substantial Evidence Test
The Agency’s Opening Brief asserts – again without any discussion or legal authority – that this issue is “reviewed as [a] question of law or as [a] mixed question of fact and law.”  (AOB, p. 3.)  


However, a settled line of case authority – well known to the Agency, as it cited the law itself to the trial court before the Phase Two trial on these issues (see, e.g., 7 CT 1409) – makes clear that: “Whether the public entity has acted unreasonably is a question of fact.”  (See, e.g., City of Ripon v. Sweetin (2002) 100 Cal.App.4th 887, 897 [emphasis
added]; City and County of San Francisco v. Golden Gate Heights Investments (1993) 14 Cal.App.4th 1203, 1212 [“Whether there has been unreasonable delay or unreasonable conduct by the condemner is a question of fact.”]; Cambria Spring Co. v. City of Pico Rivera (1985) 171 Cal.App.3d 1080, 1098 [“[W]hether there has been unreasonable delay or unreasonable action by the condemner is a question of fact.”]; and Klopping v. City of Whittier, supra, 9 Cal. 3d 39, 55 [“This issue was tried before the court, and the court's findings are entitled to be upheld if supported by substantial evidence.”]  (Emphasis added.)].)    


So it is here, exactly.  The trial court made a factual finding that the Agency’s conduct with respect to its Polanco Act notice was unreason-able.  That finding must now be upheld if it is supported by any substantial evidence.
 

3.
The Evidence More than Supports the Factual Finding

Actually, the trial court made a number of findings, all of them supported by substantial evidence, and any of them sufficient to support its ultimate finding concerning the unreasonableness of the Agency’s conduct in sending Mr. Mesdaq the Polanco Notice.  Those “sub-findings,” and the evidence that supports them, are summarized below.



a.
The Agency Was In Partnership with GRH

The trial court made many comments throughout the case that reflected its general discomfort with the unusual relationship between the Agency and GRH, the private developer.  (See, e.g., 16 RT 2281:17-19 [“The relationship between [the Agency] and the developer with regard to the developer acquiring this property is troublesome.”]  See also 17 RT 2437:15-17 [“I have some reservations about the whole process of having government in partnership with a private developer and then taking some-body’s property to give to that developer.”].)
  

The trial court was obviously also concerned about the unusual, for-profit nature of the Agency’s relationship with GRH.  (See, e.g., 17 RT 2368:19-2369:19 [“The Agency knew that they were going to acquire this property and then essentially give it to the developer.  So it wasn’t property that was going to be used to build a new City Hall or a new Fire Department.  . . .  The only purpose the City is acquiring this property for is to give to the developer for purposes of this hotel.”].)
  


The trial court was also concerned about the close communications between the Agency and the developer with reference to the timing and the purpose of the Polanco Notice specifically.  (See, e.g., 16 RT 2277:5-7 [“So it appears that, that Mr. Sanchez [a staff member for the Agency] had a conversation with [GRH], and this was discussed.  Before the 

Notice went out.”]  See also 16 RT 2273:4-9 [“I just think that the letter went out as an accommodation to the developer.”].  See also 15 RT 1957:11-25, where one of the principals of GRH confirms that he and his partners were already discussing using the Polanco Notice as a bargaining tool “prior to the notice actually being sent.”  See also 16 RT 2182:26-28, where another principal in GRH confirmed that, with the Polanco Notice, they were trying to “up the ante.”  See also 16 RT 2183:11-16, where that same principal confirms the close and ongoing communications between the Agency and the developer “to try and work this out.”)   
b. The Agency Knew There Was No Contamination
The trial court understood that, when the Polanco Notice was sent to Mr. Mesdaq, the Agency really knew there were no environmental issues associated with the property.  (See 16 RT 2277:27-2278:2 [“But you know, maybe having this Notice go out at all under these circum-stances is unreasonable.  . . .  We’ve got a 1998 Report that essentially gives this pretty much a clean bill of health.”]  See also 17 RT 2368:19-24 [“Okay the problem is, at the time the letter went out the Agency knew, number one, that there wasn’t evidence of hazardous substances on the property.  The Agency had the 1998 report and no, nothing to contradict the conclusion in that report.  Nothing whatsoever.”].)  
The specific evidence to support the trial court’s conclusions on this point is extensive.  (See, e.g., 15 RT 1989 [Mr. Sanchez, the Agency staffer, testifying that he was not aware of Mr. Mesdaq causing any contamination or creating any nuisance on his property during the time he has owned it].  See also 16 RT 2217-2222 [David Allsbrook, the Agency official primarily responsible for acquiring Mr. Mesdaq’s property to give to the developer, who testified that he had “no recollection” of the 1998 report that recommended against any further environmental assessments for the property; that he did not even review the Phase One report that Mr. Mesdaq prepared that found no evidence of contamination on his property; and, most oddly, that the Polanco Act Notice he sent to Mr. Mesdaq in this case was much different than the “hefty package” he utilized previously in connection with the Ballpark project (which advised property owners, for instance, of recommendations on how to “cure,” and identified specific follow-up].)

c. The Polanco Notice Went Only to Mr. Mesdaq
Another extraordinary fact that emerged at trial was that, with respect to this proposed 40,000 square foot development – where only 5,000 square feet belonged to Mr. Mesdaq, with the remainder owned by different interests, but controlled by GRH – the Agency sent the Polanco Notice only to Mr. Mesdaq:  As the trial court observed throughout the trial:
“I will say that it appears that even though the Polanco Notice might be proper, this particular Polanco Notice is unique in the sense that it wasn’t sent out in accordance with any protocol.  In this case, or with regard to this development or with regard to this project.  It wasn’t sent to anybody else and it was sent out at a critical time in the negotiations.  

I’m just saying it was geared to this particular piece of property, this particular owner.”  (17 RT 2318:16-2319:2; emphasis added.)  
(See also 16 RT 2274:21-24 [“The way that it’s presented there’s a protocol.  You do this, you do this, you do this, then the Polanco letter goes out, then you do this.  And that’s not what we have.”].)  

The fact that the Polanco Notice was sent only to Mr. Mesdaq was openly confirmed by Mr. Allsbrook (again, the Agency official primarily responsible for acquiring Mr. Mesdaq’s property for the benefit of GRH).  (See 16 RT 2227:11-13.)  The implications of that fact alone are obvious, and damning.
d.
The Notice Went Out for Negotiation Purposes


Finally, the trial court was keenly aware of the evidence that the Agency sent Mr. Mesdaq the Polanco Notice not because ordinary municipal process required it, but because it was a critical moment in the negotiation between Mr. Mesdaq and the developer.  The Agency knew how expensive the Polanco Notice process is for a property owner; and, as an essential partner with the developer, it wanted to pressure Mr. Mesdaq to accept its insulting offer and thereby waive his right to challenge any of its decisions.  Consider, for instance, these various excerpts from the trial court’s explanation of its ruling: 
“I think a review of the evidence indicates that they – they didn’t have to send it out.  They didn’t certainly have to send it out when they did, and I think Mr. Sanchez’s deposition testimony is very – is very telling.  And I just – I just have some real concerns about that.”  (16 RT 2272:23-28.)  

* * * * *

“And I listened carefully to Mr. Allsbrook’s testimony.  With regard to the question of timing of the letter, he never answered that.  He kind of gave a speech.  But I’m not sure why the letter out when it did.”  (16 RT 2273:1-9.)  
* * * * *

“Why did it go out at the exact time that there was a discussion about using it as a negotiation tool?  . . .  That’s what Mr. Sanchez testified to in his deposition.”  (16 RT 2273:16-23.)  

* * * * *

“We have the developer and [the Agency] this close in negotiating this thing.  They’re sending letters, saying fill in the blanks.  We want to get this property, there’s an active participation on the part of [the Agency] with the developer.”  (16 RT 2278:19-23.)

“Then we’ve got Mr. Sanchez testifying under oath we talked about this, and we talked about using this Polanco Notice as a negotiating tool.  And it goes out on a particular day.”  (16 RT 2278:26-2279:1.)

* * * * *

“But somebody connected with the developer had a conversation with Sanchez.  Right before that letter went out.  About using it as a negoti-ating tool.”  (16 RT 2284:7-10.)


Again, the specific evidence that supports those strong conclusions is compelling.  (See, e.g., 15 RT 1957-1959 [testimony from Mr. Sanchez, the Agency staffer, that he had discussions with the developer the day the Polanco Notice went out, and talked about the developer using the potential for clean-up costs as a negotiating tool].  See also 16 RT 2153-2160 [Mr. Samimi, another principal in GRH, testifying that he was hoping the Polanco Notice would compel Mr. Mesdaq to “work a deal”; that they used the Polanco Notice as a negotiation tool, to “up the ante”; and that they knew that the attorneys’ fees associated with the Notice are “so exorbitant,” and that the clean-up costs could be “significant”].)


e.
Conclusion
Add all of that evidence up – and then add all reasonable inferences to which the evidence is entitled (see Hasson v. Ford Motor Co. (1977) 19 Cal.3d 530, 544) – and the conclusion is inescapable: the Agency was never concerned about contamination; it was concerned only about putting the “squeeze” on Mr. Mesdaq and advancing its “for profit” partnership agenda with the private developer.  The ultimate price to the Agency – actually, of course, to GRH – of just over $77,000 is easily supported, and must now be affirmed.
D.
More Than Sufficient Evidence Supports the Trial Court’s


Award of Litigation Expenses                                                


The Agency’s final argument challenges the trial court’s order awarding Mr. Mesdaq his litigation expenses.  But again the Agency confuses the standard of review applicable to the issue, and misconstrues the broad basis of the trial court’s careful ruling.  

1. This Was a Pure Finding of Fact
On page 3 of its Opening Brief, the Agency asserts, without discussion or legal citation, that: “[T]he award and reasonableness of litigation expenses are mixed questions of fact and law, and are decided de novo.”  On page 93, the Agency’s argument is that the trial court “abused its discretion.”  (See also page 96, where the Agency asserts that the statute requires the trial judge to make a “discretionary determination” as to the reasonableness of the offer after weighing all the evidence.)  
In fact, however, the statute – Code of Civil Procedure section 1250.410 – says nothing about mixed questions, or about trial court discretion.  It speaks, instead, to the authority of the trial court, on motion of the property owner, to “find that the offer of the plaintiff was unreason-able and that the demand of the defendant was reasonable viewed in the light of the evidence admitted and the compensation awarded in the proceeding.”  Here, that is exactly what the trial court did, based on its long history presiding over three phases of this trial, and based on an abundance of motions, evidence and argument.
  
Despite its initial assertions about “mixed questions” and “abuses of discretion,” even the Agency finally acknowledges in its brief that: “The ‘reasonableness’ of the final offer presents a factual issue . . . .”  (AOB, p. 100.)  Ironically, the Agency’s brief also cites to and quotes from County of San Diego v. Woodward (1986) 186 Cal.App.3d 82, and Redevelopment Agency v. Gilmore (1985) 38 Cal.3d 790, for two additional propositions that are central to this issue (and that cinch the issue for Mr. Mesdaq here): (1) that: “[T]he trial court’s determination of that issue [“reasonableness”] is a resolution of a question of fact and will not be disturbed on appeal if supported by substantial evidence”; and (2) that “the trier of fact is required to resolve various conflicts in the evidence and determine the credibility of witnesses, including the 

opinions of experts.”  (See AOB, pp. 100-101; emphasis added.)  With this much, Mr. Mesdaq agrees completely.

2.
The Evidence Easily Supports the Court’s Finding 

The Agency’s Opening Brief on this issue reads like a closing argument, complete with a spirited defense of the basis for its original deposit of only $3 million.  The Agency includes a reprisal of its failed arguments (e.g., that it was entitled to the earlier date of valuation; that Mr. Mesdaq acquiesced in its original deposit because he never filed a motion to challenge it; and that Mr. Mesdaq was not entitled to any goodwill compensation because he failed to relocate his business to one of the Agency’s three patently unacceptable sites).  (AOB, pp. 93-99.)  The Agency closes with a long legal discussion to the general effect that “the issue of reasonableness is not solely a mathematical comparison.”  (AOB, pp. 100-107.)

The trial court’s careful ruling on this issue refutes every one of the Agency’s points.  First, the ruling accurately recites the proper legal standard reflected in Code of Civil Procedure section 1250.410 (directing the trial court to make its finding of reasonableness “viewed in light of the evidence admitted and the compensation awarded”).  It then reviews the case authorities concerning the “factors” to consider, including: “(1) the amount of the difference between the offer and the compensation awarded, (2) the percentage difference between the offer and award . . . , and (3) the good faith, care and accuracy in how the amount of offer and the amount of demand, respectively, were determined.”  (2 Supp. CT 141, citing People ex rel. Dept. of Transportation v Woodson (2003) 93 Cal.App.4th 954, 957.)  Then, in contrast to the Agency’s argument about excessive reliance on mathematical comparisons, the trial court considered each of the identified factors in order.



a.
The Difference Between the Offer and the Award

The trial court’s ruling accurately reflects that the Agency’s final offer was for $4 million, plus interest and costs of suit; while Mr. Mesdaq’s final demand was “for $6.2 million, not including interest and costs.”  (1 Supp. CT 142.)
   
Compare that $4 million “final offer” to the verdict (“in excess of $7.7 million”), and the trial court’s decision seems pretty obvious: “The disparity between the offer and the compensation awarded [$3.7 million] is indicative of an unreasonable offer.”  (Id., citing to Woodson, supra, 93 Cal.App.4th at p. 957.]  


b.
The Offer as a “Percentage” of the Award

Here, the trial court calculated that: “The Agency’s offer was 51% of the jury award.”  (1 Supp. CT 142.)  The trial court then cited to the Woodson case (at p. 958) for the guideline distilled from a “survey of cases” that: “[F]inal offers which are 60 percent or less of the jury’s verdict are found to be unreasonable.”  (Id.)  

Again, this alone seems sufficient to support the trial court’s conclusion of unreasonableness.



c.
The Lack of Good Faith, Care and Accuracy

The trial court, however, was also careful to abide the case of County Metropolitan Transportation Authority v. Continental Develop-ment Corp. (1997) 16 Cal.4th 694, 721, for the proposition that courts must decide not based “purely on mathematical disparity,” but must also consider “the good faith, care and accuracy in how the amount of the offer and the amount of the demand, respectively, were determined.”  (1 Supp. CT 142.)   


From that perspective, the trial court concluded that the Agency’s “all or nothing position” on Mr. Mesdaq’s claim for goodwill damages –that his entire goodwill was only worth about $1.2 million, but that Mr. Mesdaq should not be offered anything in that category because he failed to relocate his business – was “a substantial risk for the Agency to take.”  (Id.)  Even accepting the Agency’s position that its final $4 million offer included $700,000 for loss of goodwill, the trial court could not reconcile “how an offer of $500,000 less than the [$1.2 million] value [the Agency] conceded at trial would be considered reasonable.”  (Id.)  Thus, The trial court’s ultimate conclusion was predictable: 

“Having reconsidered all of the relevant facts, the Court determines that the Agency’s offer was unreasonable.  Mr. Mesdaq’s demand can only be viewed as reasonable inasmuch as the demand was $1.5 million less than the jury award.  

When the Agency made its deposit, it apparently assumed that it would prevail on all legal issues including a fair market value of the property as of [the date of original deposit], and that Mr. Mesdaq’s assessment of goodwill damages would be rejected.  The Agency’s refusal to compromise was – with or without the benefit of hindsight – unrealistic and unreasonable.  Mr. Mesdaq is entitled to recover litigation expenses pursuant to [Code of Civil Procedure] section 1250.410.”  (1 Supp. CT 142-143.) 

In a sentence, the trial court did exactly what it was supposed to do: it considered all of the proper factors; it weighed all of the evidence; and it concluded, as a matter of fact, that the Agency’s final offer of $4 million, including nothing for lost goodwill, was not reasonable.  That finding is supported by more than substantial evidence, and must now be affirmed.
[End of Part II]

PART III
CONCLUSION AND PRAYER

A.
The Proper Disposition of Mr. Mesdaq’s Cross-Appeal 

Is to Reverse the Phase One Ruling, Return Mr. Mesdaq’s 

Property, and Remand the Case to Determine His Damages

The trial court’s ruling permitting the Agency to take Mr. Mesdaq’s property was wrong.  The decision was based on an improper standard of review; it was based on the trial court’s incorrect reading of the evidence; and it was based on the trial court’s erroneous decision to review only the Agency’s cherry-picked administrative record, rather than the entire administrative proceedings.  Ultimately, the decision caused Mr. Mesdaq’s property to be taken from him precipitously, and his business to be bulldozed.
Fortunately, the California Legislature foresaw that there might be instances, like here, where a condemnation defendant is compelled to move from property, and it is later determined that the agency should not have taken the property.  According to the very clear language of Code of Civil Procedure section 1268.620, that situation – this situation – requires that the property be returned, and that the property owner be afforded full compensation for any resulting loss:  

"§ 1268.  [Damages upon dismissal or defeat of right to take]

If, after the defendant moves from property in compliance with an order or agreement for possession or in reasonable contemplation of its taking by the plaintiff, the proceeding is dismissed with regard to that property for any reason or there is a final judgment that the plaintiff cannot acquire that property, the court shall:

(a)  Order the plaintiff to deliver possession of the property to the persons entitled to it; and 

(b) Make such provision as shall be just for the payment of all damages proximately caused by the proceeding and its dismissal as to that property."


There is no reported California case law applying section 1268.620; but its application makes perfect sense here.  Mr. Mesdaq was compelled – over strenuous and consistent objection – to transfer possession of his property to the Agency.  Mr. Mesdaq’s unique property has now been demolished, and his business thereby destroyed.  Now, under the careful examination of the appellate process, it is clear that the Agency's Resolution of Necessity was not supported by the evidence, and that the Agency's condemnation action should have been dismissed.  


There is also no need for Mr. Mesdaq to speculate here exactly what categories of damages, or what specific damages within those categories, he might be entitled to.  Those are questions best considered, and litigated if necessary, in the trial court.  But the conclusion that Mr. Mesdaq is entitled to have this matter remanded to the trial court for consideration of such questions is legally inescapable.  It is also the proper, equitable disposition of this case.  
For that and all the reasons set forth above, Mr. Mesdaq submits that the Judgment in this case must be reversed, and that the case must be remanded to the trial court with instructions to proceed in accordance with section 1268.620 by "mak[ing] such provision as shall be just for the payment of all damages proximately caused by the proceeding and its dismissal as to [Mr. Mesdaq’s] property."

B.
As to the Agency’s Appeal, There Was No Error and

the Judgment Must Be Affirmed                                 

The trial court, under the unique but compelling circumstances of this particular case, properly exercised its discretion in setting the date of trial as the date of value.  It did not abuse its discretion in permitting Mr. Sanli to testify to his opinions concerning Mr. Mesdaq’s lost business goodwill.  And far more than minimum substantial evidence exists to support the trial court’s findings with respect to the Agency’s unreason-able conduct concerning the Polanco Act Notice, and with respect to the unreasonableness of the Agency’s final offer.  
The Agency – fully indemnified from the beginning by the developer – has nothing to lose in this case.  All the more, if this Court does not accept the arguments advanced in Mr. Mesdaq’s cross-appeal, the Agency’s appeal should be rejected outright, and the judgment as presently entered should be affirmed, with directions to the trial court only to entertain Mr. Mesdaq’s motion for further attorneys’ fees incurred on appeal.
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� 	All facts are supported by reference to the Clerk’s Transcript, abbreviated as: ([volume] CT [page]); to the Reporter’s Transcript, abbreviated as: ([volume] RT [page]); or to four sets of documents [A through D], lodged first with the trial court, and now lodged with this brief, abbreviated as: ([NOL Exh. [A-D], [page]). 





� 	Specifically, Mr. Mesdaq filed a trial brief in support of his objections to the Agency’s right to take his property.  (5 CT 904-921.)  The Agency also filed its own trial brief responding to Mr. Mesdaq’s right to take objections.  (4 CT 870-899.)  Both parties also filed reply papers in response to the other’s original trial brief.  (5 CT 1090-1112; 5 CT 1118-1124.)  





In addition, Mesdaq also filed an “Offer of Proof Re: Neces-sity,” a “Trial Brief on Offer of Proof Re: Necessity,” a “Notice of Lodgment” in support of his offer of proof, and a series of declarations in support of his Notice of Lodgment.  For its part, the Agency also filed its own “Offer of Proof re Public Necessity,” and a “Bench Brief Re Public Use.”  (See generally 6 CT 1219-1311; 1312-1320.)  





� 	Mr. Mesdaq’s Petition for Writ of Mandate and his Petition for Review to the California Supreme Court are not included in the record on appeal because this Court can take judicial notice of its own files, and because the documents in the writ Appendix are all redundant of documents otherwise included in the record for this appeal.





� 	Reflecting just how extreme the Agency’s position is in this case, and how arrogant government agencies have become generally in this area given the excessive deference courts give to agencies in the area of eminent domain, the trial court asked the Agency’s counsel whether it can possibly be considered “substantial evidence” for a developer merely to say “I want a 40,000 square foot hotel,” and the Agency’s counsel responded, without equivoca-tion or explanation: “Yes.”  (8 RT 766:19-22.)





� 	Case law creates an almost impossible burden to prove that a condemning agency was “irrevocably committed” to a redevelopment plan before adopting a Resolution of Necessity.  (See Redevelopment Agency v. Norm’s Slauson (1985) 173 Cal.App.3d 1121.)  Therefore, Mr. Mesdaq does not submit that as an indepen-dent assignment of error in this case.  





Still, a simple review of the transcript from the City Council hearing (sitting as the Agency) on the Resolution of Necessity reveals that there was no discussion on this agenda item, despite vigorous opposition and the clear presence of important property rights.  (See NOL Exh. A, vol. 3, AR 0821.)  The point is that, whatever the legal standard, the vote in this case, based on the deal that had already been struck with GRH – a private developer, operating for personal profit – was always a foregone conclusion.





� 	One particularly egregious example serves to illustrate Mr. Mesdaq’s point here.  On December 18, 2003, Keyser Marston (the Agency’s consultant) sent an e-mail to the Centre City Development Corporation that discusses the “feasibility analysis of retaining [i.e., not taking] Mesdaq’s property.”  That e-mail identifies “parking” as the “key issue in the feasibility study,” and reports as follows: “If parking inventory is this flexible [that is, if there really is to be as much additional parking available as the most recent data from the Developer indicates], Keyser Marston is not likely to argue that retaining the Mesdaq building reduces the [Full Service Renaissance Hotel] to a Limited Service hotel.  We would more likely find that essentially the same hotel could be built . . . .”  (NOL, Exh. A, Exh. C, Exh. 33.)





Mr. Mesdaq could not possibly have uncovered this e-mail except through the process of discovery (after the administrative record was completed); nor could he have known except through discovery that, when Keyser Marston ultimately concluded that an acceptable hotel could not be built on 35,000 square feet, that Keyser Marston was expressly directed by the CCDC to assume – contrary to the facts – that parking was not flexible.  (See 8 RT 779:8-24.)





� 	It does not advance the Agency’s argument even if the issue were considered as a mixed question (where “the historical facts are admitted or established, the rule of law is undisputed, and the issue is whether the facts satisfy the relevant legal standard . . . .”).  (See People v. Louis (1986) 42 Cal.3d 969, 984.) 





That is so because the historical facts in this case all cut against the Agency’s simple statutory argument.  That is, this was not a simple “quick-take” case, because it did not get to trial within one year; the delay in getting to trial was not the fault of Mr. Mesdaq; and the Agency’s original deposit (just over $3 million) was never “probable compensation” (later determined by the jury to be almost $8 million).  





� 	The Agency’s insistence on this argument at trial was dogmatic.  For instance, when the trial court inquired whether the date of deposit would control even if the trial was “five years later,” the Agency’s counsel responded: “Yes, that’s exactly the case.  That’s what that section says.”  (20 RT 2506:17-20.)  





The Agency stuck hard by its position, even when the trial court later posited a situation where conditions change unexpect-edly, and by the time of trial the property is worth “three times what it was when the deposit was made.”  (20 RT 2507:18-2508:5.)





� 	The underlying basis of many other statutes and cases also confirms the essential flexibility of the analysis.  (See, e.g., Code Civ. Proc. § 1263.130, requiring assessment of damages as of the date of trial when – like here – the case has not been brought to trial within one year.  See also Code Civ. Proc. §§ 1263.140- 1263.150, also requiring assessment of damages as of the date of trial if a new trial or retrial is ordered but not commenced within one year.  See also San Diego County Water Auth. v. Mireiter (1993) 18 Cal.App.4th 1808 [factual discoveries up to the date of trial must be taken into account in fixing the date of value].)





� 	The Agency’s summary reliance on the recent case of City of Santa Clarita v. NTS Technical Systems (2006) 137 Cal.App.4th 264, is not persuasive.  (See AOB, p. 56.)  First, even that case prominently recognized the rule articulated in the Gilmore case, discussed above, that “the statutory date of valuation does not control where its effect would deprive the owner of ‘just compensation.’”  (Id. at p. 270.)  





Moreover, that case merely held that a trial court did not abuse its discretion by fixing the date of deposit as the date of valuation, where the case was brought to trial within one year (unlike here); and where the agency did, indisputably, make an original deposit of “probable compensation” (also unlike here).  The case does not support any opposite inference: that it necessarily would have been error had the trial court viewed the facts differently – or been confronted with the very different facts in this case – and concluded that the date of trial should apply.





� 	The critical point here is that the trial court expressly found that the delay in getting to trial was not the fault of Mr. Mesdaq.  That much is certain.  





However, because it supports the trial court’s ultimate exercise of discretion on the “date of value” issue, this Court must know that the record also confirms that much of the delay in advancing this case to trial was caused by the Agency’s successful motion, over Mr. Mesdaq’s objection, to “trifurcate” this case.  (See 6 CT 1351.)





� 	The Agency now suggests that, to obtain the benefit of the later date of value, Mr. Mesdaq was required to bring a motion to increase the original deposit.  (AOB, pp. 50-53.)  





That argument ignores the language of the statute, which makes clear that, if the Agency wanted to guarantee the benefit of the earlier date, it should have filed its own “sufficiency motion.”  It also ignores the Agency’s own admission at trial that: “[T]he motion is not required to be made.” (20 RT 2486:11-12.)  





Beyond that, the Agency’s suggestion ignores the reality of the case: that the Agency first abused its own process to deny Mr. Mesdaq the opportunity to further develop his property (so as to keep his property value lower; see generally 15 RT 2061-2062); then forced Mr. Mesdaq to incur over $70,000 to resolve a phony environmental issue as a way to pressure him to sell his property (13 RT 1619; 14 RT 1802); then prematurely bulldozed the profitable business that was the only source of income for his extended family; and in the process forced him to incur over $1.2 million in attorneys’ fees.  He hardly needed to file more motions and incur more fees just to guarantee the “date of value gamble” the Agency chose to make with its deficient deposit and its delaying tactics.





� 	Here, the evidence was overwhelming in support of those factual components; and wisely the Agency’s appeal does not even challenge Mr. Mesdaq’s essential entitlement to goodwill compensation, or the sufficiency of the evidence to support the jury’s award in that category.





� 	The Agency’s theme is at least uniform.  Over the course of a 25-page argument, the words “speculative” and “hypo-thetical” – as in “speculative testimony,” or “speculative income,” or “hypothetical restaurant” – appear at least 45 times.  The Agency also uses the word “assumed” several times, and dismisses the Gran Havana’s entire enterprise with the grand assertion that: “Mesdaq’s restaurant was, at best a dream.”  (See AOB, p. 62.)  





Actually, however the Agency chooses to demean it – as “not a full-service restaurant,” as “just a cigar store,” or as simply “a Hookah lounge,” selling “some pre-packaged sandwiches” – the Gran Havana had a “thriving business” on a unique corner lot, at the perfect confluence of the Convention Center, Petco Park and the bustling Gaslamp District.  It had an unheard of 50 feet of frontage on 5th Avenue, plus 100 more feet of frontage on J Street, with present seating for up to 160 people, a fully-equipped kitchen for food preparation, and an exceptionally lucrative attraction selling cigars and smoking products.  (See, e.g., 22 RT 2960; 22 RT 3075; 22 RT 3081; 20 RT 2523:23.)





The point is that Mr. Mesdaq did not have to pretend that his business was anything other than what it was to establish that it lost substantial business goodwill when the Agency bulldozed it (especially given the compelling testimony that there was no other property in the Gaslamp District that was “even remotely a viable replacement site for the Gran Havana”).  (See 22 RT 2959:13-14.)  





� 	When the Agency continued to object, the trial court summarized Mr. Sanli’s testimony clearly: “The testimony that I heard . . . is just nothing more than projecting what his operation would do based upon what it’s done and considering some trend in that general business.”  (22 RT 3111:22-26.  See also 22 RT 3125:26-3126:7, where Mr. Sanli reiterated that his entire analysis was based on “what this business was making at the time it was shut down, projected into the future.”)  





When the Agency still complained, Mr. Sanli confirmed again directly to the trial court that his projections were based only on “what [Mr. Mesdaq] has at the time he was operating.”  The trial court then made the obvious invitation to the Agency: “Cross-examine him on it.”  (22 RT 3116:11-22.)





� 	Note that, when Mr. Mesdaq sought to introduce testimony through Mr. Sanli of the profits he would have earned from the expanded restaurant he intended to open – but never did due to the negative cloud of the eminent domain proceeding – the trial court took the Agency’s side and forbid the evidence.  This ruling dramatically reduced Mr. Mesdaq’s projected profits and alone probably cost Mr. Mesdaq an additional $2 million in lost goodwill.  





This ruling – which the Agency’s Opening Brief does not acknowledge – is definitive proof of the trial court’s continuing vigilance on this point, and of its cautious and even-handed exercise of discretion.  





� 	The Agency attempted to score points against Mr. Sanli by getting him to admit that the Gran Havana did not have a full dinner menu, and did not serve bacon, eggs, French toast, or pancakes.  But Mr. Sanli confirmed consistently that his evaluation was made only with reference to the type of items “you’d find at a Starbucks.”  (See 22 RT 3149:8-25.) 





� 	The far more compelling testimony came from Mr. Mesdaq himself (20 RT 2887), and from Mr. Mesdaq’s management consultant, Michael Barney, who explained why the Agency’s three proposed alternate sites were all unacceptable.  (See 22 RT 2955-2959 [made “unique efforts” to find an acceptable alternative]; 22 RT 2979 [“older,” “not laid out well,” etc.]; 22 RT 2999 [“made every possible effort”]; 22 RT 3032 [“these three sites were a joke.  I – I don’t know how to state it].”)





Here, the point is simply that the jury was free to accept either the Agency’s evidence on this subject, or Mr. Mesdaq’s.  Obviously, it found the latter more credible.





� 	This is also a curious issue for the Agency to raise on appeal, as it accounts for only about $77,000 in a judgment that exceeds $9 million.





� 	The trial court’s findings against Mr. Mesdaq on two of his three specific “pre-condemnation claims” again underscores the trial court’s cautious and even-handed consideration of this entire case.  





Mr. Mesdaq would love to reprise here the compelling evidence that supports the claims he lost on (because it would paint the Agency’s conduct as even uglier than it already appears).  However, as explained in the text above, Mr. Mesdaq recognizes that those were essentially factual findings – that the Agency’s conduct in those respects was not unreasonable – and Mr. Mesdaq knows that his appeal on those issues would be as futile as the Agency’s argument is on the factual issue it lost.





� 	The trial transcript confirms that the Agency under-stood all along that this Polanco Act issue presented an essential question of fact.  





See, e.g., 15 RT 2078:9-20, where the Agency’s counsel confirmed that: “If the court comes to a conclusion that our conduct was unreasonable . . . even if we worked with the developer to do this . . . that what it would mean is that he’s entitled to get the damages, all the money that he spent trying to satisfy the Polanco Act.”  See also 16 RT 2236:25-2237:2, where the Agency’s counsel agrees that, if the trial court believes the Polanco Notice was sent unreasonably – that is, to compel Mr. Mesdaq to spend money unnecessarily – then Mr. Mesdaq should “get the money [he] spent unnecessarily.”  





� 	The symbiotic relationship between the Agency and GRH – and the proof that the Agency had no real interest in any supposed environmental issue, except to wield it against Mr. Mesdaq for the benefit of the developer in trying to coerce a sale – was that the Agreement between the Agency and GRH expressly provided that the developer had “sole responsibility,” and actually indemnified the Agency, as to such issues.  (15 RT 1957-1961.  See also 16 RT 2227:11-13.)  This was never going to cost the Agency a dime.





� 	It has no immediate bearing on the issues raised here, but it bears mention that the public reaction to the United States Supreme Court case in Kelo v. City of New London, Conn. (2005) 545 U.S. 469 – approving the practice of taking one person’s property for the purely economic purpose of giving it to another business that promises higher tax revenue – has been profoundly unpopular.  





Indeed, Proposition 90 – dubbed the “Protect Our Homes Act” – has qualified as an initiative for the general election ballot for November 7, 2006.  When it passes, it will amend the California Constitution to prevent – as to all eminent domain cases that are not yet final, presumably including this one – precisely what occurred in Kelo, and precisely what occurred here.  One way or the other, Mr. Mesdaq will almost certainly get his property back.





� 	There were numerous motions, declarations, oppose-tions, and reply papers concerning the litigation expenses issue filed by both Mr. Mesdaq and the Agency.  The trial court took it all into account in making its ruling.  (See 26 RT 3819-3833.)





� 	The trial court, of course, also knew that even the Agency’s still-paltry $4 million offer was not made until more than 18 months after the Agency filed its original Complaint and made its original deposit of only $3 million.  The trial court also knew just how specious (or at least how risky) the Agency’s date of value argument had been from the outset.
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